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In subsection (f), the words ‘‘Not later than one year
after the date of the enactment of this Act’ are omit-
ted because of section 6(f) of the bill. The words ‘‘shall
require’’ are substituted for ‘‘shall be amended to re-
quire’’ to reflect the permanence of the provision.

In subsection (f)(2), the words ‘‘the information sub-
mitted under paragraph (1)’ are substituted for ‘‘such
information” for clarity.

DEADLINE FOR ESTABLISHING DATABASE

Pub. L. 111-350, §6(£)(3), Jan. 4, 2011, 124 Stat. 3855,
provided that: ‘“The requirement in section 2313(a) of
title 41, United States Code, to establish a database
shall be done not later than one year after October 14,
2008.”

DEADLINE FOR AMENDING FEDERAL ACQUISITION
REGULATION

Pub. L. 111-350, §6(f)(4), Jan. 4, 2011, 124 Stat. 3855,
provided that: ‘“The Federal Acquisition Regulation
shall be amended to meet the requirements of sections
2313(f), 3302(b) and (d), 4710(b), and 4711(b) of title 41,
United States Code, not later than one year after Octo-
ber 14, 2008.”

D1visioN C—PROCUREMENT
CHAPTER 31—GENERAL

Sec.

3101. Applicability.

3102. Delegation and assignment of powers, func-
tions, and responsibilities.

3108. Acquisition programs.

3104. Small business concerns.

3105. New contracts and grants and merit-based se-
lection procedures.

3106. Erection, repair, or furnishing of public build-

ings and improvements not authorized, and
certain contracts not permitted, by this di-
vision.

§3101. Applicability

(a) IN GENERAL.—An executive agency shall
make purchases and contracts for property and
services in accordance with this division and im-
plementing regulations of the Administrator of
General Services.

(b) SIMPLIFIED ACQUISITION THRESHOLD AND
PROCEDURES.—

(1) SIMPLIFIED ACQUISITION THRESHOLD.—

(A) DEFINITION.—For purposes of an acqui-
sition by an executive agency, the simplified
acquisition threshold is as specified in sec-
tion 134 of this title.

(B) INAPPLICABLE LAWS.—A law properly
listed in the Federal Acquisition Regulation
pursuant to section 1905 of this title does not
apply to or with respect to a contract or sub-
contract that is not greater than the sim-
plified acquisition threshold.

(2) SIMPLIFIED ACQUISITION PROCEDURES.—
Simplified acquisition procedures contained in
the Federal Acquisition Regulation pursuant
to section 1901 of this title apply in executive
agencies as provided in section 1901.

(c) EXCEPTIONS.—
(1) IN GENERAL.—This division does not
apply—

(A) to the Department of Defense, the
Coast Guard, and the National Aeronautics
and Space Administration; or

(B) except as provided in paragraph (2),
when this division is made inapplicable pur-
suant to law.
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(2) APPLICABILITY OF CERTAIN LAWS RELATED
TO ADVERTISING, OPENING OF BIDS, AND LENGTH
OF CONTRACT.—Sections 6101, 6103, and 6304 of
this title do not apply to the procurement of
property or services made by an executive
agency pursuant to this division. However,
when this division is made inapplicable by any
law, sections 6101 and 6103 of this title apply in
the absence of authority conferred by statute
to procure without advertising or without re-
gard to section 6101 of this title. A law that
authorizes an executive agency (other than an
executive agency exempted from this division
by this subsection) to procure property or
services without advertising or without regard
to section 6101 of this title is deemed to au-
thorize the procurement pursuant to the pro-
visions of this division relating to procedures
other than sealed-bid procedures.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3742.)

HISTORICAL AND REVISION NOTES

I;ggtzisgg Source (U.S. Code) Source (Statutes at Large)
3101(a) ........ 41:252(a) (words be- June 30, 1949, ch. 288, title
fore 1st semi- III, §302(a), 63 Stat. 393;
colon). July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
85-800, §1, Aug. 28, 1958, 72
Stat. 966; Pub. L. 89-343,
§1, Nov. 8, 1965, 79 Stat.
1303.
3101(b)(1) .... | 41:252a. June 30, 1949, ch. 288, title
III, §302A, as added Pub.
L. 103-355, title IV, §§4003,
4103(a), Oct. 13, 1994, 108
Stat. 3338, 3341.
3101(b)(2) .... | 41:252D. June 30, 1949, ch. 288, title
III, §302B, as added Pub.
L. 103-355, title IV,
§4203(b), Oct. 13, 1994, 108
Stat. 3346.
3101(c)(1) .... | 41:252(a) (words
after 1st semi-
colon and before
“but when”’).
3101(c)(2) .... | 41:252(a) (words
after ‘‘other
law™).
41:260. June 30, 1949, ch. 288, title
III, §310, 63 Stat. 397; July
12, 1952, ch. 703, §1(m), (n),
66 Stat. 594; Pub. L. 85-800,
§6, Aug. 28, 1958, 72 Stat.
967; Pub. L. 89-343, §5,
Nov. 8, 1965, 79 Stat. 1303;
Pub. L. 98-369, div. B, title
VII, §2714(a)(6), July 18,
1984, 98 Stat. 1185.

In subsection (¢)(1)(B), the words ‘‘except as provided
in paragraph (2)’ are added for clarity. The words ‘‘sec-
tion 113(e) of title 40 or any other’ are omitted as un-
necessary.

EX. ORD. NO. 13005. EMPOWERMENT CONTRACTING

Ex. Ord. No. 13005, May 21, 1996, 61 F.R. 26069, pro-
vided:

In order to promote economy and efficiency in Fed-
eral procurement, it is necessary to secure broad-based
competition for Federal contracts. This broad competi-
tion is best achieved where there is an expansive pool
of potential contractors capable of producing quality
goods and services at competitive prices. A great and
largely untapped opportunity for expanding the pool of
such contractors can be found in this Nation’s economi-
cally distressed communities.

Fostering growth of Federal contractors in economi-
cally distressed communities and ensuring that those
contractors become viable businesses for the long term
will promote economy and efficiency in Federal pro-
curement and help to empower those communities.
Fostering growth of long-term viable contractors will
be promoted by offering appropriate incentives to
qualified businesses.
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Accordingly, by the authority vested in me as Presi-
dent by the Constitution and the laws of the United
States, including section 486(a) [now 121(a)] of title 40,
United States Code, and section 301 of title 3, United
States Code, it is hereby ordered as follows:

SECTION 1. Policy. The purpose of this order is to
strengthen the economy and to improve the efficiency
of the Federal procurement system by encouraging
business development that expands the industrial base
and increases competition.

SEC. 2. Empowerment Contracting Program. In consulta-
tion with the Secretaries of the Departments of Hous-
ing and Urban Development, Labor, and Defense; the
Administrator of General Services; the Administrator
of the National Aeronautics and Space Administration;
the Administrator of the Small Business Administra-
tion; and the Administrator for Federal Procurement
Policy, the Secretary of the Department of Commerce
shall develop policies and procedures to ensure that
agencies, to the extent permitted by law, grant quali-
fied large businesses and qualified small businesses ap-
propriate incentives to encourage business activity in
areas of general economic distress, including a price or
an evaluation credit, when assessing offers for govern-
ment contracts in unrestricted competitions, where the
incentives would promote the policy set forth in this
order. In developing such policies and procedures, the
Secretary shall consider the size of the qualified busi-
nesses.

SEC. 3. Monitoring and Evaluation. The Secretary
shall:

(a) monitor the implementation and operation of the
policies and procedures developed in accordance with
this order;

(b) develop a process to ensure the proper administra-
tion of the program and to reduce the potential for
fraud by the intended beneficiaries of the program;

(c) develop principles and a process to evaluate the
effectiveness of the policies and procedures developed
in accordance with this order; and

(d) by December 1 of each year, issue a report to the
President on the status and effectiveness of the pro-
gram.

SEC. 4. Implementation Guidelines. In implementing
this order, the Secretary shall:

(a) issue rules, regulations, and guidelines necessary
to implement this order, including a requirement for
the periodic review of the eligibility of qualified busi-
nesses and distressed areas;

(b) draft all rules, regulations, and guidelines nec-
essary to implement this order within 90 days of the
date of this order; and

(c) ensure that all policies and procedures and all
rules, regulations, and guidelines adopted and imple-
mented in accordance with this order minimize the ad-
ministrative burden on affected agencies and the pro-
curement process.

SEC. 5. Definitions. For purposes of this Executive
order:

(a) ‘““‘Agency’” means any authority of the United
States that is an ‘‘agency’” under 44 U.S.C. 3502(1),
other than those considered to be independent regu-
latory agencies, as defined in 44 U.S.C. 3502(10).

(b) ‘““‘Area of general economic distress’ shall be de-
fined, for all urban and rural communities, as any cen-
sus tract that has a poverty rate of at least 20 percent
or any designated Federal Empowerment Zone, Supple-
mental Empowerment Zone, Enhanced Enterprise Com-
munity, or Enterprise Community. In addition, the
Secretary may designate as an area of general eco-
nomic distress any additional rural or Indian reserva-
tion area after considering the following factors:

(1) Unemployment rate;

(2) Degree of poverty;

(3) Extent of outmigration; and

(4) Rate of business formation and rate of business
growth.

(c) ““‘Qualified large business’ means a large for-profit
or not-for-profit trade or business that (1) employs a
significant number of residents from the area of gen-
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eral economic distress; and (2) either has a significant
physical presence in the area of general economic dis-
tress or has a direct impact on generating significant
economic activity in the area of general economic dis-
tress.

(d) “‘Qualified small business’ means a small for-prof-
it or not-for-profit trade or business that (1) employs a
significant number of residents from the area of gen-
eral economic distress; (2) has a significant physical
presence in the area of general economic distress; or (3)
has a direct impact on generating significant economic
activity in the area of general economic distress.

(e) ‘“‘Secretary’ means the Secretary of Commerce.

SEC. 6. Agency Authority. Nothing in this Executive
order shall be construed as displacing the agencies’ au-
thority or responsibilities, as authorized by law, in-
cluding specifically other programs designed to pro-
mote the development of small or disadvantaged busi-
nesses.

SEC. 7. Judicial Review. This Executive order does not
create any right or benefit, substantive or procedural,
enforceable at law or equity by a party against the
United States, its agencies or instrumentalities, its of-
ficers or employees, or any other person.

WILLIAM J. CLINTON.

GOVERNMENT CONTRACTING

Memorandum of President of the United States, Mar.
4, 2009, 74 F.R. 9755, provided:

Memorandum for the Heads of Executive Depart-
ments and Agencies

The Federal Government has an overriding obligation
to American taxpayers. It should perform its functions
efficiently and effectively while ensuring that its ac-
tions result in the best value for the taxpayers.

Since 2001, spending on Government contracts has
more than doubled, reaching over $500 billion in 2008.
During this same period, there has been a significant
increase in the dollars awarded without full and open
competition and an increase in the dollars obligated
through cost-reimbursement contracts. Between fiscal
years 2000 and 2008, for example, dollars obligated under
cost-reimbursement contracts nearly doubled, from $71
billion in 2000 to $135 billion in 2008. Reversing these
trends away from full and open competition and toward
cost-reimbursement contracts could result in savings
of billions of dollars each year for the American tax-
payer.

Excessive reliance by executive agencies on sole-
source contracts (or contracts with a limited number of
sources) and cost-reimbursement contracts creates a
risk that taxpayer funds will be spent on contracts that
are wasteful, inefficient, subject to misuse, or other-
wise not well designed to serve the needs of the Federal
Government or the interests of the American taxpayer.
Reports by agency Inspectors General, the Government
Accountability Office (GAO), and other independent re-
viewing bodies have shown that noncompetitive and
cost-reimbursement contracts have been misused, re-
sulting in wasted taxpayer resources, poor contractor
performance, and inadequate accountability for results.

When awarding Government contracts, the Federal
Government must strive for an open and competitive
process. However, executive agencies must have the
flexibility to tailor contracts to carry out their mis-
sions and achieve the policy goals of the Government.
In certain exigent circumstances, agencies may need to
consider whether a competitive process will not accom-
plish the agency’s mission. In such cases, the agency
must ensure that the risks associated with noncompeti-
tive contracts are minimized.

Moreover, it is essential that the Federal Govern-
ment have the capacity to carry out robust and thor-
ough management and oversight of its contracts in
order to achieve programmatic goals, avoid significant
overcharges, and curb wasteful spending. A GAO study
last year of 95 major defense acquisitions projects
found cost overruns of 26 percent, totaling $295 billion
over the life of the projects. Improved contract over-
sight could reduce such sums significantly.



§3102

Government outsourcing for services also raises spe-
cial concerns. For decades, the Federal Government has
relied on the private sector for necessary commercial
services used by the Government, such as transpor-
tation, food, and maintenance. Office of Management
and Budget Circular A-76, first issued in 1966, was based
on the reasonable premise that while inherently gov-
ernmental activities should be performed by Govern-
ment employees, taxpayers may receive more value for
their dollars if non-inherently governmental activities
that can be provided commercially are subject to the
forces of competition.

However, the line between inherently governmental
activities that should not be outsourced and commer-
cial activities that may be subject to private sector
competition has been blurred and inadequately defined.
As a result, contractors may be performing inherently
governmental functions. Agencies and departments
must operate under clear rules prescribing when
outsourcing is and is not appropriate.

It is the policy of the Federal Government that exec-
utive agencies shall not engage in noncompetitive con-
tracts except in those circumstances where their use
can be fully justified and where appropriate safeguards
have been put in place to protect the taxpayer. In addi-
tion, there shall be a preference for fixed-price type
contracts. Cost-reimbursement contracts shall be used
only when circumstances do not allow the agency to
define its requirements sufficiently to allow for a fixed-
price type contract. Moreover, the Federal Government
shall ensure that taxpayer dollars are not spent on con-
tracts that are wasteful, inefficient, subject to misuse,
or otherwise not well designed to serve the Federal
Government’s needs and to manage the risk associated
with the goods and services being procured. The Fed-
eral Government must have sufficient capacity to man-
age and oversee the contracting process from start to
finish, so as to ensure that taxpayer funds are spent
wisely and are not subject to excessive risk. Finally,
the Federal Government must ensure that those func-
tions that are inherently governmental in nature are
performed by executive agencies and are not
outsourced.

I hereby direct the Director of the Office of Manage-
ment and Budget (OMB), in collaboration with the Sec-
retary of Defense, the Administrator of the National
Aeronautics and Space Administration, the Adminis-
trator of General Services, the Director of the Office of
Personnel Management, and the heads of such other
agencies as the Director of OMB determines to be ap-
propriate, and with the participation of appropriate
management councils and program management offi-
cials, to develop and issue by July 1, 2009, Government-
wide guidance to assist agencies in reviewing, and cre-
ating processes for ongoing review of, existing con-
tracts in order to identify contracts that are wasteful,
inefficient, or not otherwise likely to meet the agen-
cy’s needs, and to formulate appropriate corrective ac-
tion in a timely manner. Such corrective action may
include modifying or canceling such contracts in a
manner and to the extent consistent with applicable
laws, regulations, and policy.

I further direct the Director of OMB, in collaboration
with the aforementioned officials and councils, and
with input from the public, to develop and issue by Sep-
tember 30, 2009, Government-wide guidance to:

(1) govern the appropriate use and oversight of sole-
source and other types of noncompetitive contracts and
to maximize the use of full and open competition and
other competitive procurement processes;

(2) govern the appropriate use and oversight of all
contract types, in full consideration of the agency’s
needs, and to minimize risk and maximize the value of
Government contracts generally, consistent with the
regulations to be promulgated pursuant to section 864
of Public Law 110-417;

(3) assist agencies in assessing the capacity and abil-
ity of the Federal acquisition workforce to develop,
manage, and oversee acquisitions appropriately; and

(4) clarify when governmental outsourcing for serv-
ices is and is not appropriate, consistent with section
321 of Public Law 110-417 (31 U.S.C. 501 note).
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Executive departments and agencies shall carry out
the provisions of this memorandum to the extent per-
mitted by law. This memorandum is not intended to,
and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by any
party against the United States, its departments, agen-
cies, or entities, its officers, employees, or agents, or
any other person.

The Director of OMB is hereby authorized and di-
rected to publish this memorandum in the Federal Reg-
ister.

BARACK OBAMA.

§3102. Delegation and assignment of powers,
functions, and responsibilities

(a) IN GENERAL.—Except to the extent ex-
pressly prohibited by another law, the head of
an executive agency may delegate to another of-
ficer or official of that agency any power under
this division.

(b) PROCUREMENTS FOR OR WITH ANOTHER
AGENCY.—Subject to subsection (a), to facilitate
the procurement of property and services cov-
ered by this division by an executive agency for
another executive agency, and to facilitate joint
procurement by executive agencies—

(1) the head of an executive agency may
delegate functions and assign responsibilities
relating to procurement to any officer or em-
ployee within the agency;

(2) the heads of 2 or more executive agencies,
consistent with section 1535 of title 31 and reg-
ulations prescribed under section 1074 of the
Federal Acquisition Streamlining Act of 1994
(Public Law 103-355, 31 U.S.C. 15635 note), may
by agreement delegate procurement functions
and assign procurement responsibilities from
one executive agency to another of those exec-
utive agencies or to an officer or civilian em-
ployee of another of those executive agencies;
and

(3) the heads of 2 or more executive agencies
may establish joint or combined offices to ex-
ercise procurement functions and responsibil-
ities.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3743.)

HISTORICAL AND REVISION NOTES

};ngffg Source (U.S. Code) Source (Statutes at Large)
3102 ............ 41:261. June 30, 1949, ch. 288, title

III, §311, as added Pub. L.
103-355, title I, §1552, Oct.
13, 1994, 108 Stat. 3299.

§3103. Acquisition programs

(a) CONGRESSIONAL PoLICY.—It is the policy of
Congress that the head of each executive agency
should achieve, on average, 90 percent of the
cost, performance, and schedule goals estab-
lished for major acquisition programs of the
agency.

(b) ESTABLISHMENT OF GOALS.—

(1) BY HEAD OF EXECUTIVE AGENCY.—The head
of each executive agency shall approve or de-
fine the cost, performance, and schedule goals
for major acquisition programs of the agency.

(2) BY CHIEF FINANCIAL OFFICER.—The chief
financial officer of an executive agency shall
evaluate the cost goals proposed for each
major acquisition program of the agency.
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(c) IDENTIFICATION OF NONCOMPLIANT PRO-
GRAMS.—When it is necessary to implement the
policy set out in subsection (a), the head of an
executive agency shall—

(1) determine whether there is a continuing
need for programs that are significantly be-
hind schedule, over budget, or not in compli-
ance with performance or capability require-
ments; and

(2) identify suitable actions to be taken, in-
cluding termination, with respect to those
programs.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3743.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:263. June 30, 1949, ch. 288, title
III, §313, as added Pub. L.
103-355, title V, §5051(a),
Oct. 13, 1994, 108 Stat. 3351;
Pub. L. 105-85, div. A, title
VIII, §851(a), Nov. 18, 1997,
111 Stat. 1851.

§ 3104. Small business concerns

It is the policy of Congress that a fair propor-
tion of the total purchases and contracts for
property and services for the Federal Govern-
ment shall be placed with small business con-
cerns.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3744.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:252(b). June 30, 1949, ch. 288, title
III, §302(b), 63 Stat. 393;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
98-369, div. B, title VII,
§2714(a)(1)(A), July 18,
1984, 98 Stat. 1184.

The word ‘‘declared’ is omitted as unnecessary.

§3105. New contracts and grants and merit-based
selection procedures

(a) CONGRESSIONAL PoLicy.—It is the policy of
Congress that—
(1) an executive agency should not be re-
quired by legislation to award—
(A) a new contract to a specific non-Fed-
eral Government entity; or
(B) a new grant for research, development,
test, or evaluation to a non-Federal Govern-
ment entity; and

(2) a program, project, or technology identi-
fied in legislation be procured or awarded
through merit-based selection procedures.

(b) NEW CONTRACT AND NEW GRANT DE-
SCRIBED.—For purposes of this section—

(1) a contract is a new contract unless the
work provided for in the contract is a continu-
ation of the work performed by the specified
entity under a prior contract; and

(2) a grant is a new grant unless the work
provided for in the grant is a continuation of
the work performed by the specified entity
under a prior grant.

(¢c) REQUIREMENTS FOR AWARDING NEW CON-
TRACT OR NEW GRANT.—A provision of law may
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not be construed as requiring a new contract or
a new grant to be awarded to a specified non-
Federal Government entity unless the provision
of law specifically—

(1) refers to this section;

(2) identifies the particular non-Federal Gov-
ernment entity involved; and

(3) states that the award to that entity is re-
quired by the provision of law in contraven-
tion of the policy set forth in subsection (a).

(d) EXCEPTION.—This section does not apply to
a contract or grant that calls on the National
Academy of Sciences to investigate, examine, or
experiment on a subject of science or art of sig-
nificance to an executive agency and to report
on those matters to Congress or an agency of
the Federal Government.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3744.)

HISTORICAL AND REVISION NOTES

ggggfgg Source (U.S. Code) Source (Statutes at Large)
3105(a) ........ 41:253(1)(1). June 30, 1949, ch. 288, title
III, §303(i), as added Pub.
L. 103-355, title VII,
§7203(b)(1)(B), Oct. 13, 1994,
108 Stat. 3380; Pub. L.
104-106, title XLI,
§4101(b)(1), Feb. 10, 1996,
110 Stat. 642.
41:266(a). June 30, 1949, ch. 288, title
III, §316, as added Pub. L.
103-355, title VII,
§7203(b)(2), Oct. 13, 1994,
108 Stat. 3381; Pub. L.
104-106, title XLIII,
§4321(e)(9), Feb. 10, 1996,
110 Stat. 675.
3105(D) ........ 41:253(1)(3).
41:266(c).
3105(C) ........ 41:253(1)(2).
41:266(b).
3105(d) ........ 41:253(1)(4).
41:266(d).

§3106. Erection, repair, or furnishing of public
buildings and improvements not authorized,
and certain contracts not permitted, by this
division

This division does not—

(1) authorize the erection, repair, or furnish-
ing of a public building or public improve-
ment; or

(2) permit a contract for the construction or
repair of a building, road, sidewalk, sewer,
main, or similar item using procedures other
than sealed-bid procedures under section
3301(b)(1)(A) of this title if the conditions set
forth in section 3301(b)(1)(A) of this title apply
or the contract is to be performed outside the
United States.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3745.)
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HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:252(c)(1). June 30, 1949, ch. 288, title
II1, §302(c)(1), 63 Stat. 393;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
85-800, §§2, 3, Aug. 28, 1958,
72 Stat. 966; Pub. L. 89-343,
§2, Nov. 8, 1965, 79 Stat.
1303; Pub. L. 89-348, §1(2),
Nov. 8, 1965, 79 Stat. 1310;
Pub. L. 90-268, §4, Mar. 16,
1968, 82 Stat. 50; Pub. L.
93-356, §3, July 25, 1974, 88
Stat. 390; Pub. L. 98-191,
§9(a)1), Dec. 1, 1983, 97
Stat. 1331; Pub. L. 98-369,
div. B, title VII,
§2714(a)(1)(B), July 18,
1984, 98 Stat. 1184.

In paragraph (1), the words ‘“but such authorization
shall be required in the same manner as heretofore’’ are
omitted as unnecessary.

CHAPTER 33—PLANNING AND SOLICITATION

Sec.

3301. Full and open competition.

3302. Requirements for purchase of property and
services pursuant to multiple award con-
tracts.

3303. Exclusion of particular source or restriction
of solicitation to small business concerns.

3304. Use of noncompetitive procedures.

3305. Simplified procedures for small purchases.

3306. Planning and solicitation requirements.

3307. Preference for commercial items.

3308. Planning for future competition in contracts
for major systems.

3309. Design-build selection procedures.

3310. Quantities to order.

3311. Qualification requirement.

§3301. Full and open competition

(a) IN GENERAL.—Except as provided in sec-
tions 3303, 3304(a), and 3305 of this title and ex-
cept in the case of procurement procedures
otherwise expressly authorized by statute, an
executive agency in conducting a procurement
for property or services shall—

(1) obtain full and open competition through
the use of competitive procedures in accord-
ance with the requirements of this division
and the Federal Acquisition Regulation; and

(2) use the competitive procedure or combi-
nation of competitive procedures that is best
suited under the circumstances of the procure-
ment.

(b) APPROPRIATE COMPETITIVE PROCEDURES.—
(1) USE OF SEALED BIDS.—In determining the
competitive procedures appropriate under the
circumstance, an executive agency shall—
(A) solicit sealed bids if—
(i) time permits the solicitation, submis-
sion, and evaluation of sealed bids;
(ii) the award will be made on the basis
of price and other price-related factors;
(iii) it is not necessary to conduct dis-
cussions with the responding sources about
their bids; and
(iv) there is a reasonable expectation of
receiving more than one sealed bid; or

(B) request competitive proposals if sealed
bids are not appropriate under subparagraph
A).

(2) SEALED BID NOT REQUIRED.—Paragraph
(1)(A) does not require the use of sealed-bid
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procedures in cases in which section 204(e) of
title 23 applies.

(¢) EFFICIENT FULFILLMENT OF GOVERNMENT
REQUIREMENTS.—The Federal Acquisition Regu-
lation shall ensure that the requirement to ob-
tain full and open competition is implemented
in a manner that is consistent with the need to
efficiently fulfill the Federal Government’s re-
quirements.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3745.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

3301(a) ........ 41:253(a)(1). June 30, 1949, ch. 288, title
III, §303(a), 63 Stat. 395;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
90-268, §2, Mar. 16, 1968, 82
Stat. 49; Pub. L. 98-369,
title VII, §2711(a)(1), July
18, 1984, 98 Stat. 1175; Pub.
L. 103-355, title I, §1051(1),
Oct. 13, 1994, 108 Stat. 3260.

3301(b)(1) ....

3301(b)(2) ....

41:253(a)(2).

41:252(c)(2). June 30, 1949, ch. 288, title
III, §302(c)(2), as added
Pub. L. 98-369, title VII,
§2714(a)(1)(B), July 18,
1984, 98 Stat. 1184.

June 30, 1949, ch. 288, title
III, §303(h), as added Pub.
L. 104-106, title XLI,
§4101(b)(2), Feb. 10, 1996,
110 Stat. 642.

3301(C) ........ 41:253(h).

CONSTRUCTION

Pub. L. 98-369, div. B, title VII, §2711(c), July 18, 1984,
98 Stat. 1181, provided that: ‘“The amendments made by
this section [see Tables for classification] do not super-
sede or affect the provisions of section 8(a) of the Small
Business Act (15 U.S.C. 637(a)).”

§3302. Requirements for purchase of property
and services pursuant to multiple award con-
tracts

(a) DEFINITIONS.—In this section:

(1) EXECUTIVE AGENCY.— The term ‘‘execu-
tive agency’ has the same meaning given in
section 133 of this title.

(2) INDIVIDUAL PURCHASE.—The term ‘‘indi-
vidual purchase’” means a task order, delivery
order, or other purchase.

(3) MULTIPLE AWARD CONTRACT.—The term
“multiple award contract’” means—

(A) a contract that is entered into by the
Administrator of General Services under the
multiple award schedule program referred to
in section 2302(2)(C) of title 10;

(B) a multiple award task order contract
that is entered into under the authority of
sections 2304a to 2304d of title 10, or chapter
41 of this title; and

(C) any other indefinite delivery, indefi-
nite quantity contract that is entered into
by the head of an executive agency with 2 or
more sources pursuant to the same solicita-
tion.

(4) SOLE SOURCE TASK OR DELIVERY ORDER.—
The term ‘‘sole source task or delivery order”’
means any order that does not follow the com-
petitive procedures in paragraph (2) or (3) of
subsection (c).

(b) REGULATIONS REQUIRED.—The Federal Ac-

quisition Regulation shall require enhanced
competition in the purchase of property and



Page 63

services by all executive agencies pursuant to
multiple award contracts.
(c) CONTENT OF REGULATIONS.—

(1) IN GENERAL.—The regulations required by
subsection (b) shall provide that each individ-
ual purchase of property or services in excess
of the simplified acquisition threshold that is
made under a multiple award contract shall be
made on a competitive basis unless a contract-
ing officer—

(A) waives the requirement on the basis of

a determination that—

(i) one of the circumstances described in
paragraphs (1) to (4) of section 4106(c) of
this title or section 2304c(b) of title 10 ap-
plies to the individual purchase; or

(ii) a law expressly authorizes or re-
quires that the purchase be made from a
specified source; and

(B) justifies the determination in writing.

(2) COMPETITIVE BASIS PROCEDURES.—For pur-
poses of this subsection, an individual pur-
chase of property or services is made on a
competitive basis only if it is made pursuant
to procedures that—

(A) require fair notice of the intent to
make that purchase (including a description
of the work to be performed and the basis on
which the selection will be made) to be pro-
vided to all contractors offering the prop-
erty or services under the multiple award
contract; and

(B) afford all contractors responding to the
notice a fair opportunity to make an offer
and have that offer fairly considered by the
official making the purchase.

(3) EXCEPTION TO NOTICE REQUIREMENT.—

(A) IN GENERAL.—Notwithstanding para-
graph (2), and subject to subparagraph (B),
notice may be provided to fewer than all
contractors offering the property or services
under a multiple award contract as de-
scribed in subsection (a)(3)(A) if notice is
provided to as many contractors as prac-
ticable.

(B) LIMITATION ON EXCEPTION.—A purchase
may not be made pursuant to a notice that
is provided to fewer than all contractors
under subparagraph (A) unless—

(i) offers were received from at least 3
qualified contractors; or

(ii) a contracting officer of the executive
agency determines in writing that no addi-
tional qualified contractors were able to
be identified despite reasonable efforts to
do so.

(d) PUBLIC NOTICE REQUIREMENTS RELATED TO
SOLE SOURCE TASK OR DELIVERY ORDERS.—

(1) PUBLIC NOTICE REQUIRED.—The Federal
Acquisition Regulation shall require the head
of each executive agency to—

(A) publish on FedBizOpps notice of all
sole source task or delivery orders in excess
of the simplified acquisition threshold that
are placed against multiple award contracts
not later than 14 days after the orders are
placed, except in the event of extraordinary
circumstances or classified orders; and

(B) disclose the determination required by
subsection (c¢)(1) related to sole source task
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or delivery orders in excess of the simplified
acquisition threshold placed against mul-
tiple award contracts through the same
mechanism and to the same extent as the
disclosure of documents containing a jus-
tification and approval required by section
2304(f)(1) of title 10 and section 3304(e)(1) of
this title, except in the event of extraor-
dinary circumstances or classified orders.

(2) EXEMPTION.—This subsection does not re-
quire the public availability of information
that is exempt from public disclosure under
section 552(b) of title 5.

(e) APPLICABILITY.—The regulations required
by subsection (b) shall apply to all individual
purchases of property or services that are made
under multiple award contracts on or after the
effective date of the regulations, without regard
to whether the multiple award contracts were
entered into before, on, or after the effective
date.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3746;
Pub. L. 111-383, div. A, title X, §1075(e)(14), Jan.
7, 2011, 124 Stat. 4375.)

AMENDMENT NOT SHOWN IN TEXT

This section was derived from Pub. L. 110417,
[div. A], title VIII, § 863(a)—(e), Oct. 14, 2008, 122
Stat. 4547, which was set out as a note under
section 253h of former Title 41, Public Contracts,
prior to being repealed and reenacted by Pub.
L. 111-350, §§ 3, 7(b), Jan. 4, 2011, 124 Stat. 3677,
3855. Section 863(b)(3)(A) of Pub. L. 110417 was
restated as subsec. (¢)(3)(A) of this section and
subsequently amended by Pub. L. 111-383, div.
A, title X, §1075(e)(14), Jan. 7, 2011, 124 Stat.
4375. For applicability of that amendment to
this section, see section 6(a) of Pub. L. 111-350,
set out as a Transitional and Savings Provi-
sions note preceding section 101 of this title.
Section 863(b)(3)(A) of Pub. L. 110417 was
amended by striking ‘‘subsection (d)(2)(A)” and
inserting ‘‘subsection (d)(3)(4)”’. Such reference
did not appear in the text of subsec. (c)(3)(4) as
enacted. See Historical and Revision Notes
below.

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253h note. Pub. L. 110417, [div. A],
title VIII, §863(a)-(e). Oct.

14, 2008, 122 Stat. 4547.

In subsection (b), the words ‘‘Not later than one year
after the date of the enactment of this Act’” are omit-
ted because of section 6(f) of the bill. The words ‘‘shall
require” are substituted for ‘‘shall be amended to re-
quire”’ to reflect the permanence of the provision.

In subsection (¢)(2)(A), the words ‘‘except as provided
in paragraph (3)”’ are omitted as unnecessary.

In subsection (¢)(3)(A), ‘‘subsection (a)(3)(A)” is sub-
stituted for ‘‘subsection (d)(2)(A)”’ for consistency in
the revised title and to correct an error in the law.

In subsection (d)(1), the words ‘“‘Not later than one
year after the date of the enactment of this Act” are
omitted because of section 6(f) of the bill. The words
‘‘shall require’ are substituted for ‘‘shall be amended
to require”’ to reflect the permanence of the provision.
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§3303. Exclusion of particular source or restric-
tion of solicitation to small business con-
cerns

(a) EXCLUSION OF PARTICULAR SOURCE.—

(1) CRITERIA FOR EXCLUSION.—An executive
agency may provide for the procurement of
property or services covered by section 3301 of
this title using competitive procedures but ex-
cluding a particular source to establish or
maintain an alternative source of supply for
that property or service if the agency head de-
termines that to do so would—

(A) increase or maintain competition and
likely result in reduced overall cost for the
procurement, or for an anticipated procure-
ment, of the property or services;

(B) be in the interest of national defense in
having a facility (or a producer, manufac-
turer, or other supplier) available for fur-
nishing the property or service in case of a
national emergency or industrial mobiliza-
tion;

(C) be in the interest of national defense in
establishing or maintaining an essential en-
gineering, research, or development capabil-
ity to be provided by an educational or other
nonprofit institution or a Federally funded
research and development center;

(D) ensure the continuous availability of a
reliable source of supply of the property or
service;

(B) satisfy projected needs for the property
or service determined on the basis of a his-
tory of high demand for the property or serv-
ice; or

(F) satisfy a critical need for medical, safe-
ty, or emergency supplies.

(2) DETERMINATION FOR CLASS DISALLOWED.—
A determination under paragraph (1) may not
be made for a class of purchases or contracts.

(b) EXCLUSION OF OTHER THAN SMALL BUSINESS
CONCERNS.—An executive agency may provide
for the procurement of property or services cov-
ered by section 3301 of this title using competi-
tive procedures, but excluding other than small
business concerns in furtherance of sections 9
and 15 of the Small Business Act (15 U.S.C. 638,
644).

(c) NONAPPLICATION OF JUSTIFICATION AND AP-
PROVAL REQUIREMENTS.—A contract awarded
pursuant to the competitive procedures referred
to in subsections (a) and (b) is not subject to the
justification and approval required by section
3304(e)(1) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3747.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253(b). June 30, 1949, ch. 288, title
III, §303(b), 63 Stat. 395;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
90-268, §2, Mar. 16, 1968, 82
Stat. 49; Pub. L. 98-369,
title VII, §2711(a)(1), July
18, 1984, 98 Stat. 1175; Pub.
L. 98-517, title vV,
§504(a)(1), Oct. 30, 1984, 98
Stat. 3086; Pub. L. 103-355,
title I, §1052, Oct. 13, 1994,
108 Stat. 3260.
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§ 3304. Use of noncompetitive procedures

(a) WHEN NONCOMPETITIVE PROCEDURES MAY
BE USED.—An executive agency may use proce-
dures other than competitive procedures only
when—

(1) the property or services needed by the ex-
ecutive agency are available from only one re-
sponsible source and no other type of property
or services will satisfy the needs of the execu-
tive agency;

(2) the executive agency’s need for the prop-
erty or services is of such an unusual and com-
pelling urgency that the Federal Government
would be seriously injured unless the execu-
tive agency is permitted to limit the number
of sources from which it solicits bids or pro-
posals;

(3) it is necessary to award the contract to a
particular source—

(A) to maintain a facility, producer, manu-
facturer, or other supplier available for fur-
nishing property or services in case of a na-
tional emergency or to achieve industrial
mobilization;

(B) to establish or maintain an essential
engineering, research, or development capa-
bility to be provided by an educational or
other nonprofit institution or a Federally
funded research and development center;

(C) to procure the services of an expert for
use, in any litigation or dispute (including
any reasonably foreseeable litigation or dis-
pute) involving the Federal Government, in
any trial, hearing, or proceeding before a
court, administrative tribunal, or agency,
whether or not the expert is expected to tes-
tify; or

(D) to procure the services of an expert or
neutral for use in any part of an alternative
dispute resolution or negotiated rulemaking
process, whether or not the expert is ex-
pected to testify;

(4) the terms of an international agreement
or treaty between the Federal Government
and a foreign government or an international
organization, or the written directions of a
foreign government reimbursing the executive
agency for the cost of the procurement of the
property or services for that government, have
the effect of requiring the use of procedures
other than competitive procedures;

(5) subject to section 3105 of this title, a stat-
ute expressly authorizes or requires that the
procurement be made through another execu-
tive agency or from a specified source, or the
agency’s need is for a brand-name commercial
item for authorized resale;

(6) the disclosure of the executive agency’s
needs would compromise the national security
unless the agency is permitted to limit the
number of sources from which it solicits bids
or proposals; or

(7) the head of the executive agency (who
may not delegate the authority under this
paragraph)—

(A) determines that it is necessary in the
public interest to use procedures other than
competitive procedures in the particular
procurement concerned; and

(B) notifies Congress in writing of that de-
termination not less than 30 days before the
award of the contract.
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(b) PROPERTY OR SERVICES DEEMED AVAILABLE
FROM ONLY ONE SOURCE.—For the purposes of
subsection (a)(1), in the case of—

(1) a contract for property or services to be
awarded on the basis of acceptance of an unso-
licited research proposal, the property or serv-
ices are deemed to be available from only one
source if the source has submitted an unsolic-
ited research proposal that demonstrates a
unique and innovative concept, the substance
of which is not otherwise available to the Fed-
eral Government and does not resemble the
substance of a pending competitive procure-
ment; or

(2) a follow-on contract for the continued de-
velopment or production of a major system or
highly specialized equipment, the property
may be deemed to be available only from the
original source and may be procured through
procedures other than competitive procedures
when it is likely that award to a source other
than the original source would result in—

(A) substantial duplication of cost to the
Federal Government that is not expected to
be recovered through competition; or

(B) unacceptable delay in fulfilling the ex-
ecutive agency’s needs.

(c) PROPERTY OR SERVICES NEEDED WITH UN-
USUAL AND COMPELLING URGENCY.—

(1) ALLOWABLE CONTRACT PERIOD.—The con-
tract period of a contract described in para-
graph (2) that is entered into by an executive
agency pursuant to the authority provided
under subsection (a)(2)—

(A) may not exceed the time necessary—

(i) to meet the unusual and compelling
requirements of the work to be performed
under the contract; and

(ii) for the executive agency to enter
into another contract for the required
goods or services through the use of com-
petitive procedures; and

(B) may not exceed one year unless the
head of the executive agency entering into
the contract determines that exceptional
circumstances apply.

(2) APPLICABILITY OF ALLOWABLE CONTRACT
PERIOD.—This subsection applies to any con-
tract in an amount greater than the simplified
acquisition threshold.

(d) OFFER REQUESTS TO POTENTIAL SOURCES.—
An executive agency using procedures other
than competitive procedures to procure property
or services by reason of the application of para-
graph (2) or (6) of subsection (a) shall request of-
fers from as many potential sources as is prac-
ticable under the circumstances.

(e) JUSTIFICATION FOR USE OF NONCOMPETITIVE
PROCEDURES.—

(1) PREREQUISITES FOR AWARDING CONTRACT.—
Except as provided in paragraphs (3) and (4),
an executive agency may not award a contract
using procedures other than competitive pro-
cedures unless—

(A) the contracting officer for the contract
justifies the use of those procedures in writ-
ing and certifies the accuracy and complete-
ness of the justification;

(B) the justification is approved, in the
case of a contract for an amount—

(i) exceeding $500,000 but equal to or less
than $10,000,000, by the advocate for com-
petition for the procuring activity (with-
out further delegation) or by an official re-
ferred to in clause (ii) or (iii);

(ii) exceeding $10,000,000 but equal to or
less than $50,000,000, by the head of the
procuring activity or by a delegate who, if
a member of the armed forces, is a general
or flag officer or, if a civilian, is serving in
a position in which the individual is enti-
tled to receive the daily equivalent of the
maximum annual rate of basic pay payable
for level IV of the Executive Schedule (or
in a comparable or higher position under
another schedule); or

(iii) exceeding $50,000,000, by the senior
procurement executive of the agency des-
ignated pursuant to section 1702(c) of this
title (without further delegation); and

(C) any required notice has been published
with respect to the contract pursuant to sec-
tion 1708 of this title and the executive agen-
cy has considered all bids or proposals re-
ceived in response to that notice.

(2) ELEMENTS OF JUSTIFICATION.—The jus-
tification required by paragraph (1)(A) shall
include—

(A) a description of the agency’s needs;

(B) an identification of the statutory ex-
ception from the requirement to use com-
petitive procedures and a demonstration,
based on the proposed contractor’s qualifica-
tions or the nature of the procurement, of
the reasons for using that exception;

(C) a determination that the anticipated
cost will be fair and reasonable;

(D) a description of the market survey
conducted or a statement of the reasons a
market survey was not conducted;

(E) a listing of any sources that expressed
in writing an interest in the procurement;
and

(F) a statement of any actions the agency
may take to remove or overcome a barrier
to competition before a subsequent procure-
ment for those needs.

(3) JUSTIFICATION ALLOWED AFTER CONTRACT
AWARDED.—In the case of a procurement per-
mitted by subsection (a)(2), the justification
and approval required by paragraph (1) may be
made after the contract is awarded.

(4) JUSTIFICATION NOT REQUIRED.—The jus-
tification and approval required by paragraph
(1) are not required if—

(A) a statute expressly requires that the
procurement be made from a specified
source;

(B) the agency’s need is for a brand-name
commercial item for authorized resale;

(C) the procurement is permitted by sub-
section (a)(7); or

(D) the procurement is conducted under
chapter 85 of this title or section 8(a) of the
Small Business Act (156 U.S.C. 637(a)).

(5) RESTRICTIONS ON EXECUTIVE AGENCIES.—

(A) CONTRACTS AND PROCUREMENT OF PROP-
ERTY OR SERVICES.—In no case may an execu-
tive agency—
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(i) enter into a contract for property or
services using procedures other than com-
petitive procedures on the basis of the lack
of advance planning or concerns related to
the amount available to the agency for
procurement functions; or

(ii) procure property or services from an-
other executive agency unless the other
executive agency complies fully with the
requirements of this division in its pro-
curement of the property or services.

(B) ADDITIONAL RESTRICTION.—The restric-
tion set out in subparagraph (A)(ii) is in ad-
dition to any other restriction provided by
law.

(f) PUBLIC AVAILABILITY OF JUSTIFICATION AND
APPROVAL REQUIRED FOR USING NONCOMPETITIVE
PROCEDURES.—

(1) TIME REQUIREMENT.—

(A) WITHIN 14 DAYS AFTER CONTRACT
AWARD.—Except as provided in subparagraph
(B), in the case of a procurement permitted
by subsection (a), the head of an executive
agency shall make publicly available, within
14 days after the award of the contract, the
documents containing the justification and
approval required by subsection (e)(1) with
respect to the procurement.

(B) WITHIN 30 DAYS AFTER CONTRACT
AWARD.—In the case of a procurement per-
mitted by subsection (a)(2), subparagraph
(A) shall be applied by substituting 30
days’ for ‘14 days’’.

(2) AVAILABILITY ON WEBSITES.—The docu-
ments referred to in subparagraph (A) of para-
graph (1) shall be made available on the web-
site of the agency and through a Government-
wide website selected by the Administrator.

(3) EXCEPTION TO AVAILABILITY AND APPROVAL
REQUIREMENT.—This subsection does not re-
quire the public availability of information
that is exempt from public disclosure under
section 552(b) of title 5.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3748.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

3304(a) ........ 41:253(c), (d)(2). June 30, 1949, ch. 288, title
III, §303(c)—(f), (j), 63 Stat.
395; July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
90-268, §2, Mar. 16, 1968, 82
Stat. 49; Pub. L. 98-369,
title VII, §2711(a)(1), July
18, 1984, 98 Stat. 1176; Pub.
L. 98-571, title v,
§504(a)(2), Oct. 30, 1984, 98
Stat. 3086; Pub. L. 99-145,
title IX, §961(a)(2), title
XIII, §1304(c)(2), Nov. 8,
1985, 99 Stat. 703, 742; Pub.
L. 103-355, title I, §§1053,
1055(a.), title VII,
§7203(b)(1)(A), Oct. 13,
1994, 108 Stat. 3261, 3265,
3380; Pub. L. 104-106, title
XLI, §4102(b), title XLIII,
§4321(e)(2), Feb. 10, 1996,
110 Stat. 643, 674; Pub. L.
104-320, §§7(a)(2), 11(c)(2),
Oct. 19, 1996, 110 Stat. 3871,
3873; Pub. L. 110-181, div.
A, title VIII, §844(a), Jan.
28, 2008, 122 Stat. 239; Pub.
L. 110417, [div. A], title
VIII, §862(a), Oct. 14, 2008,
122 Stat. 4546.

3304(b) ........ 41:253(d)(1).
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HISTORICAL AND REVISION NOTES—CONTINUED

ggggis:g Source (U.S. Code) Source (Statutes at Large)
3304(c) ........ 41:253(d)(3).
3304(d) ........ 41:253(e).
3304(e)(1) .... | 41:253(f)(1).
3304(e)(2) .... | 41:253(£)(3).
330;1(9)(3), 41:253(£)(2).
(4).
3304(e)(5) .... | 41:253(£)(4).
3304(f) ........ 41:253(3).

In subsection (a)(7), the words ‘‘(who may not dele-
gate the authority under this paragraph)”’ are sub-
stituted for 41:253(d)(2) to move the restriction closer to
where it applies.

In subsection (e)(1)(B)(i), the words ‘‘advocate for
competition” are substituted for ‘‘competition advo-
cate’ for consistency with section 1705 of the revised
title.

In subsection (e)(1)(B)(ii), the reference to section
5376 of title 5 is substituted for the reference to grade
GS-16 or above under the General Schedule because of
section 529 [title I, §101(c)(1)] of the Treasury, Postal
Service and General Government Appropriations Act,
1991 (Public Law 101-509, 104 Stat. 1442, 5 U.S.C. 5376
note).

In subsection (e)(5)(B), the words ‘‘and not in lieu of”’
are omitted as unnecessary.

In subsection (f)(2), the words ‘‘referred to in subpara-
graph (A) of paragraph (1)’ are added for clarity.

SENATE REVISION AMENDMENT

In subsec. (e)(1)(B)(ii), ‘“‘for level IV of the Executive

Schedule” substituted for ‘‘under section 5376 of title

57 by S. Amdt. 4726 (111th Cong.). See 156 Cong. Rec.
58442, Dec. 2, 2010 (daily ed.).

§ 3305. Simplified procedures for small purchases

(a) AUTHORIZATION.—To promote efficiency
and economy in contracting and to avoid unnec-
essary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for
special simplified procedures for purchases of
property and services for amounts—

(1) not greater than the simplified acquisi-
tion threshold; and

(2) greater than the simplified acquisition
threshold but not greater than $5,000,000 for
which the contracting officer reasonably ex-
pects, based on the nature of the property or
services sought and on market research, that
offers will include only commercial items.

(b) LEASEHOLD INTERESTS IN REAL PROPERTY.—
The Administrator of General Services shall pre-
scribe regulations that provide special sim-
plified procedures for acquisitions of leasehold
interests in real property at rental rates that do
not exceed the simplified acquisition threshold.
The rental rate under a multiyear lease does not
exceed the simplified acquisition threshold if
the average annual amount of the rent payable
for the period of the lease does not exceed the
simplified acquisition threshold.

(c) PROHIBITION ON DIVIDING CONTRACTS.—A
proposed purchase or contract for an amount
above the simplified acquisition threshold may
not be divided into several purchases or con-
tracts for lesser amounts to use the simplified
procedures required by subsection (a).

(d) PROMOTION OF COMPETITION.—In using the
simplified procedures, an executive agency shall
promote competition to the maximum extent
practicable.

(e) COMPLIANCE WITH SPECIAL REQUIREMENTS
OF FEDERAL ACQUISITION REGULATION.—An exec-
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utive agency shall comply with the Federal Ac-
quisition Regulation provisions referred to in
section 1901(e) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3752.)

HISTORICAL AND REVISION NOTES

gﬁgfff,‘f Source (U.S. Code) Source (Statutes at Large)
3305 ...ooeeii 41:253(g). June 30, 1949, ch. 288, title

IIT, §303(g), 63 Stat. 395;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
90268, §2, Mar. 16, 1968, 82
Stat. 49; Pub. L. 98-369,
title VII, §2711(a)(1), July
18, 1984, 98 Stat. 1178; Pub.
L. 99-145, title XIII,
§1304(c)(3), Nov. 8, 1985, 99
Stat. 742; Pub. L. 101-510,
title VIII, §806(c), Nov. 5,
1990, 104 Stat. 1592; Pub. L.
103-355, title I, §1051(2),
title IV, §4402(a), Oct. 13,
1994, 108 Stat. 3260, 3348;
Pub. L. 104-106, title XLII,
§4202(b)(1), Feb. 10, 1996,
110 Stat. 653; Pub. L.
105-85, title VIII,
§850(f)(4)(B), Nov. 18, 1997,
111 Stat. 1850.

§3306. Planning and solicitation requirements

(a) PLANNING AND SPECIFICATIONS.—

(1) PREPARING FOR PROCUREMENT.—In prepar-
ing for the procurement of property or serv-
ices, an executive agency shall—

(A) specify its needs and solicit bids or
proposals in a manner designed to achieve
full and open competition for the procure-
ment;

(B) use advance procurement planning and
market research; and

(C) develop specifications in the manner
necessary to obtain full and open competi-
tion with due regard to the nature of the
property or services to be acquired.

(2) REQUIREMENTS OF SPECIFICATIONS.—Each
solicitation under this division shall include
specifications that—

(A) consistent with this division, permit
full and open competition; and

(B) include restrictive provisions or condi-
tions only to the extent necessary to satisfy
the needs of the executive agency or as au-
thorized by law.

(3) TYPES OF SPECIFICATIONS.—For the pur-
poses of paragraphs (1) and (2), the type of
specification included in a solicitation shall
depend on the nature of the needs of the exec-
utive agency and the market available to sat-
isfy those needs. Subject to those needs, speci-
fications may be stated in terms of—

(A) function, so that a variety of products
or services may qualify;

(B) performance, including specifications
of the range of acceptable characteristics or
of the minimum acceptable standards; or

(C) design requirements.

(b) CONTENTS OF SOLICITATION.—In addition to
the specifications described in subsection (a),
each solicitation for sealed bids or competitive
proposals (other than for a procurement for
commercial items using special simplified proce-
dures or a purchase for an amount not greater
than the simplified acquisition threshold) shall
at a minimum include—

(1) a statement of—

(A) all significant factors and significant
subfactors that the executive agency reason-
ably expects to consider in evaluating sealed
bids (including price) or competitive propos-
als (including cost or price, cost-related or
price-related factors and subfactors, and
noncost-related or nonprice-related factors
and subfactors); and

(B) the relative importance assigned to
each of those factors and subfactors; and

(2)(A) in the case of sealed bids—

(i) a statement that sealed bids will be
evaluated without discussions with the bid-
ders; and

(ii) the time and place for the opening of
the sealed bids; or

(B) in the case of competitive proposals—

(i) either a statement that the proposals
are intended to be evaluated with, and the
award made after, discussions with the offer-
ors, or a statement that the proposals are in-
tended to be evaluated, and the award made,
without discussions with the offerors (other
than discussions conducted for the purpose
of minor clarification) unless discussions are
determined to be necessary; and

(ii) the time and place for submission of
proposals.

(c) EVALUATION FACTORS.—

(1) IN GENERAL.—In prescribing the evalua-
tion factors to be included in each solicitation
for competitive proposals, an executive agency
shall—

(A) establish clearly the relative impor-
tance assigned to the evaluation factors and
subfactors, including the quality of the prod-
uct or services to be provided (including
technical capability, management capabil-
ity, prior experience, and past performance
of the offeror);

(B) include cost or price to the Federal
Government as an evaluation factor that
must be considered in the evaluation of pro-
posals; and

(C) disclose to offerors whether all evalua-
tion factors other than cost or price, when
combined, are—

(i) significantly more important than
cost or price;

(ii) approximately equal in importance
to cost or price; or

(iii) significantly less important than
cost or price.

(2) RESTRICTION ON IMPLEMENTING REGULA-
TIONS.—Regulations implementing paragraph
(1)(C) may not define the terms ‘‘significantly
more important” and ‘‘significantly less im-
portant” as specific numeric weights that
would be applied uniformly to all solicitations
or a class of solicitations.

(d) ADDITIONAL INFORMATION IN SOLICITATION.—

This section does not prohibit an executive
agency from—

(1) providing additional information in a so-
licitation, including numeric weights for all
evaluation factors and subfactors on a case-
by-case basis; or

(2) stating in a solicitation that award will
be made to the offeror that meets the solicita-
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tion’s mandatory requirements at the lowest
cost or price.

(e) LIMITATION ON EVALUATION OF PURCHASE
OPTIONS.—An executive agency, in issuing a so-
licitation for a contract to be awarded using
sealed bid procedures, may not include in the so-
licitation a clause providing for the evaluation
of prices for options to purchase additional prop-
erty or services under the contract unless the
executive agency has determined that there is a
reasonable likelihood that the options will be
exercised.

(f) AUTHORIZATION OF TELECOMMUTING FOR
FEDERAL CONTRACTORS.—

(1) DEFINITION.—In this subsection, the term
‘“‘executive agency’” has the meaning given
that term in section 133 of this title.

(2) FEDERAL ACQUISITION REGULATION TO
ALLOW TELECOMMUTING.—The Federal Acquisi-
tion Regulation issued in accordance with sec-
tions 1121(b) and 1303(a)(1) of this title shall
permit telecommuting by employees of Fed-
eral Government contractors in the perform-
ance of contracts entered into with executive
agencies.

(3) SCOPE OF ALLOWANCE.—The Federal Ac-
quisition Regulation at a minimum shall pro-
vide that a solicitation for the acquisition of
property or services may not set forth any re-
quirement or evaluation criteria that would—

(A) render an offeror ineligible to enter
into a contract on the basis of the inclusion
of a plan of the offeror to allow the offeror’s
employees to telecommute, unless the con-
tracting officer concerned first determines
that the requirements of the agency, includ-
ing security requirements, cannot be met if
telecommuting is allowed and documents in
writing the basis for the determination; or

(B) reduce the scoring of an offer on the
basis of the inclusion in the offer of a plan of
the offeror to allow the offeror’s employees
to telecommute, unless the contracting offi-
cer concerned first determines that the re-
quirements of the agency, including security
requirements, would be adversely impacted
if telecommuting is allowed and documents
in writing the basis for the determination.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3752.)

HISTORICAL AND REVISION NOTES

};sgg:le Source (U.S. Code) Source (Statutes at Large)
3306(a)-(e) .. | 41:253a. June 30, 1949, ch. 288, title

III, §303A, as added Pub.
L. 98369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1178; Pub. L. 103-355,
title I, §§1061(a), (b), 1062,
title IV, §4402(b), Oct. 13,
1994, 108 Stat. 3266, 3267,
3348; Pub. L. 104-106, title
XLII, §4202(b)(2), Feb. 10,
1996, 110 Stat. 653.

Pub. L. 108-136, title XIV,
§1428, Nov. 24, 2003, 117
Stat. 1670.

3306(f) ........ 41:253a note.

In subsection (f)(2), the words ‘“‘Not later than 180
days after the date of the enactment of this Act, the
Federal Acquisition Regulatory Council shall amend”
are omitted as obsolete.

§3307. Preference for commercial items

(a) RELATIONSHIP OF PROVISIONS OF LAW TO
PROCUREMENT OF COMMERCIAL ITEMS.—
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(1) THIS DIVISION.—Unless otherwise specifi-
cally provided, all other provisions in this di-
vision also apply to the procurement of com-
mercial items.

(2) LAWS LISTED IN FEDERAL ACQUISITION REG-
ULATION.—A contract for the procurement of a
commercial item entered into by the head of
an executive agency is not subject to a law
properly listed in the Federal Acquisition Reg-
ulation pursuant to section 1906 of this title.

(b) PREFERENCE.—The head of each executive
agency shall ensure that, to the maximum ex-
tent practicable—

(1) requirements of the executive agency
with respect to a procurement of supplies or
services are stated in terms of—

(A) functions to be performed;
(B) performance required; or
(C) essential physical characteristics;

(2) those requirements are defined so that
commercial items or, to the extent that com-
mercial items suitable to meet the executive
agency’s needs are not available, nondevelop-
mental items other than commercial items
may be procured to fulfill those requirements;
and

(3) offerors of commercial items and non-
developmental items other than commercial
items are provided an opportunity to compete
in any procurement to fill those requirements.

(c) IMPLEMENTATION.—The head of each execu-
tive agency shall ensure that procurement offi-
cials in that executive agency, to the maximum
extent practicable—

(1) acquire commercial items or nondevelop-
mental items other than commercial items to
meet the needs of the executive agency;

(2) require that prime contractors and sub-
contractors at all levels under contracts of the
executive agency incorporate commercial
items or nondevelopmental items other than
commercial items as components of items sup-
plied to the executive agency;

(3) modify requirements in appropriate cases
to ensure that the requirements can be met by
commercial items or, to the extent that com-
mercial items suitable to meet the executive
agency’s needs are not available, nondevelop-
mental items other than commercial items;

(4) state specifications in terms that enable
and encourage bidders and offerors to supply
commercial items or, to the extent that com-
mercial items suitable to meet the executive
agency’s needs are not available, nondevelop-
mental items other than commercial items in
response to the executive agency solicitations;

(5) revise the executive agency’s procure-
ment policies, practices, and procedures not
required by law to reduce any impediments in
those policies, practices, and procedures to the
acquisition of commercial items; and

(6) require training of appropriate personnel
in the acquisition of commercial items.

(d) MARKET RESEARCH.—

(1) WHEN TO BE USED.—The head of an execu-
tive agency shall conduct market research ap-
propriate to the circumstances—

(A) before developing new specifications
for a procurement by that executive agency;
and
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(B) before soliciting bids or proposals for a
contract in excess of the simplified acquisi-
tion threshold.

(2) USE OF RESULTS.—The head of an execu-
tive agency shall use the results of market re-
search to determine whether commercial
items or, to the extent that commercial items
suitable to meet the executive agency’s needs
are not available, nondevelopmental items
other than commercial items are available
that—

(A) meet the executive agency’s require-
ments;

(B) could be modified to meet the execu-
tive agency’s requirements; or

(C) could meet the executive agency’s re-
quirements if those requirements were modi-
fied to a reasonable extent.

(3) ONLY MINIMUM INFORMATION REQUIRED TO
BE SUBMITTED.—In conducting market re-
search, the head of an executive agency should
not require potential sources to submit more
than the minimum information that is nec-
essary to make the determinations required in
paragraph (2).

(e) REGULATIONS.—

(1) IN GENERAL.—The Federal Acquisition
Regulation shall provide regulations to imple-
ment this section, sections 102, 103, 105, and 110
of this title, and chapter 140 of title 10.

(2) CONTRACT CLAUSES.—

(A) DEFINITION.—In this paragraph, the
term ‘‘subcontract’” includes a transfer of
commercial items between divisions, sub-
sidiaries, or affiliates of a contractor or sub-
contractor.

(B) LIST OF CLAUSES TO BE INCLUDED.—The
regulations prescribed under paragraph (1)
shall contain a list of contract clauses to be
included in contracts for the acquisition of
commercial end items. To the maximum ex-
tent practicable, the list shall include only
those contract clauses that are—

(i) required to implement provisions of
law or executive orders applicable to ac-
quisitions of commercial items or com-
mercial components; or

(ii) determined to be consistent with
standard commercial practice.

(C) REQUIREMENTS OF PRIME CONTRACTOR.—
The regulations shall provide that the Fed-
eral Government shall not require a prime
contractor to apply to any of its divisions,
subsidiaries, affiliates, subcontractors, or
suppliers that are furnishing commercial
items any contract clause except those that
are—

(i) required to implement provisions of
law or executive orders applicable to sub-
contractors furnishing commercial items
or commercial components; or

(ii) determined to be consistent with
standard commercial practice.

(D) CLAUSES THAT MAY BE USED IN A CON-
TRACT.—To the maximum extent prac-
ticable, only the contract clauses listed pur-
suant to subparagraph (B) may be used in a
contract, and only the contract clauses re-
ferred to in subparagraph (C) may be re-
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quired to be used in a subcontract, for the
acquisition of commercial items or commer-
cial components by or for an executive agen-
cy.
(E) WAIVER OF CONTRACT CLAUSES.—The
Federal Acquisition Regulation shall provide
standards and procedures for waiving the use
of contract clauses required pursuant to sub-
paragraph (B), other than those required by
law, including standards for determining the
cases in which a waiver is appropriate.

(3) MARKET ACCEPTANCE.—

(A) REQUIREMENT OF OFFERORS.—The Fed-
eral Acquisition Regulation shall provide
that under appropriate conditions the head
of an executive agency may require offerors
to demonstrate that the items offered—

(i) have achieved commercial market ac-
ceptance or been satisfactorily supplied to
an executive agency under current or re-
cent contracts for the same or similar re-
quirements; and

(ii) otherwise meet the item description,
specifications, or other criteria prescribed
in the public notice and solicitation relat-
ing to the contract.

(B) REGULATION TO PROVIDE GUIDANCE ON
CRITERIA.—The Federal Acquisition Regula-
tion shall provide guidance to ensure that
the criteria for determining commercial
market acceptance include the consideration
of—

(i) the minimum needs of the executive
agency concerned; and

(ii) the entire relevant commercial mar-
ket, including small businesses.

(4) PROVISIONS RELATING TO TYPES OF CON-
TRACTS.—

(A) TYPES OF CONTRACTS THAT MAY BE
USED.—The Federal Acquisition Regulation
shall include, for acquisitions of commercial
items—

(i) a requirement that firm, fixed price
contracts or fixed price with economic
price adjustment contracts be used to the
maximum extent practicable;

(ii) a prohibition on use of cost type con-
tracts; and

(iii) subject to subparagraph (B), author-
ity for use of a time-and-materials or
labor-hour contract for the procurement of
commercial services that are commonly
sold to the general public through those
contracts and are purchased by the procur-
ing agency on a competitive basis.

(B) WHEN TIME-AND-MATERIALS OR LABOR-
HOUR CONTRACT MAY BE USED.—A time-and-
materials or labor-hour contract may be
used pursuant to the authority referred to in
subparagraph (A)@{ii)—

(i) only for a procurement of commercial
services in a category of commercial serv-
ices described in subparagraph (C); and

(ii) only if the contracting officer for the
procurement—

(I) executes a determination and find-
ings that no other contract type is suit-
able;

(IT) includes in the contract a ceiling
price that the contractor exceeds at its
own risk; and
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(IIT) authorizes a subsequent change in
the ceiling price only on a determina-
tion, documented in the contract file,
that it is in the best interest of the pro-
curing agency to change the ceiling
price.

(C) CATEGORIES OF COMMERCIAL SERVICES.—
The categories of commercial services re-
ferred to in subparagraph (B) are as follows:

(i) Commercial services procured for sup-
port of a commercial item, as described in
section 103(5) of this title.

(ii) Any other category of commercial
services that the Administrator for Fed-
eral Procurement Policy designates in the
Federal Acquisition Regulation for the
purposes of this subparagraph on the basis
that—

(I) the commercial services in the cat-
egory are of a type of commercial serv-
ices that are commonly sold to the gen-
eral public through use of time-and-ma-
terials or labor-hour contracts; and

(IT) it would be in the best interests of
the Federal Government to authorize use
of time-and-materials or labor-hour con-
tracts for purchases of the commercial
services in the category.

(6) CONTRACT QUALITY REQUIREMENTS.—Regu-
lations prescribed under paragraph (1) shall in-
clude provisions that—

(A) allow, to the maximum extent prac-
ticable, a contractor under a commercial
items acquisition to use the existing quality
assurance system of the contractor as a sub-
stitute for compliance with an otherwise ap-
plicable requirement for the Federal Govern-
ment to inspect or test the commercial
items before the contractor’s tender of those
items for acceptance by the Federal Govern-
ment;

(B) require that, to the maximum extent
practicable, the executive agency take ad-
vantage of warranties (including extended
warranties) offered by offerors of commer-
cial items and use those warranties for the
repair and replacement of commercial items;
and

(C) set forth guidance regarding the use of
past performance of commercial items and
sources as a factor in contract award deci-
sions.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3754.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)

3307(a) ........ 41:264. June 30, 1949, ch. 288, title
ITI, §§314, 314B, as added
Pub. L. 103-355, title VIII,
§§8201, 8203, Oct. 13, 1994,
108 Stat. 3394.

3307(b) ........ 41:264b(a).
3307(C) ........ | 41:264b(b).
3307(d) ........ | 41:264b(c).
3307(e) ........ 41:264 note. Pub. L. 103-355, title VIII,

§8002, Oct. 13, 1994, 108
Stat. 3386; Pub. L. 108-136,
title XIV, 1432, Nov. 24,
2003, 117 Stat. 1672.

Subsection (a)(1) is substituted for 41 U.S.C. 264(a) for
clarity.

In subsection (e), the text of section 8002(f) of the
Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355, 41 U.S.C. 264 note) is omitted as obsolete.

In subsection (e)(2)(B)(i) and (C)(i), the words ‘‘as the
case may be’’ are omitted as unnecessary.

§3308. Planning for future competition in con-
tracts for major systems

(a) DEVELOPMENT CONTRACT.—

(1) DETERMINING WHETHER PROPOSALS ARE
NECESSARY.—In preparing a solicitation for the
award of a development contract for a major
system, the head of an agency shall consider
requiring in the solicitation that an offeror in-
clude in its offer proposals described in para-
graph (2). In determining whether to require
the proposals, the head of the agency shall
consider the purposes for which the system is
being procured and the technology necessary
to meet the system’s required capabilities. If
the proposals are required, the head of the
agency shall consider them in evaluating the
offeror’s price.

(2) CONTENTS OF PROPOSALS.—The proposals
that the head of an agency is to consider re-
quiring in a solicitation for the award of a de-
velopment contract are the following:

(A) Proposals to incorporate in the design
of the major system items that are currently
available within the supply system of the
Federal agency responsible for the major
system, available elsewhere in the national
supply system, or commercially available
from more than one source.

(B) With respect to items that are likely
to be required in substantial quantities dur-
ing the system’s service life, proposals to in-
corporate in the design of the major system
items that the Federal Government will be
able to acquire competitively in the future.

(b) PRODUCTION CONTRACT.—

(1) DETERMINING WHETHER PROPOSALS ARE
NECESSARY.—In preparing a solicitation for the
award of a production contract for a major
system, the head of an agency shall consider
requiring in the solicitation that an offeror in-
clude in its offer proposals described in para-
graph (2). In determining whether to require
the proposals, the head of the agency shall
consider the purposes for which the system is
being procured and the technology necessary
to meet the system’s required capabilities. If
the proposals are required, the head of the
agency shall consider them in evaluating the
offeror’s price.

(2) CONTENT OF PROPOSALS.—The proposals
that the head of an agency is to consider re-
quiring in a solicitation for the award of a pro-
duction contract are proposals identifying op-
portunities to ensure that the Federal Govern-
ment will be able to obtain on a competitive
basis items procured in connection with the
system that are likely to be reprocured in sub-
stantial quantities during the service life of
the system. Proposals submitted in response
to this requirement may include the following:

(A) Proposals to provide to the Federal

Government the right to use technical data

to be provided under the contract for com-

petitive reprocurement of the item, together
with the cost to the Federal Government of
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acquiring the data and the right to use the
data.

(B) Proposals for the qualification or de-
velopment of multiple sources of supply for
the item.

(c) CONSIDERATION OF FACTORS AS OBJECTIVES
IN NEGOTIATIONS.—If the head of an agency is
making a noncompetitive award of a develop-
ment contract or a production contract for a
major system, the factors specified in sub-
sections (a) and (b) to be considered in evaluat-
ing an offer for a contract may be considered as
objectives in negotiating the contract to be
awarded.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3758.)

HISTORICAL AND REVISION NOTES

ggggoez Source (U.S. Code) Source (Statutes at Large)
3308 ...eeenennnn 41:253b(j). June 30, 1949, ch. 288, title

III, §303B(j), formerly
§303B(f), as added Pub. L.
98-577, title II, §201(a),
Oct. 30, 1984, 98 Stat. 3068;
redesignated as §303B(g),
Pub. L. 103-355, title I,
§1064(1), Oct. 13, 1994, 108
Stat. 3268; redesignated as
§303B(j), Pub. L. 104-106,
title XLI, §4104(b)(2), Feb.
10, 1996, 110 Stat. 645.

§ 3309. Design-build selection procedures

(a) AUTHORIZATION.—Unless the traditional ac-
quisition approach of design-bid-build estab-
lished under sections 1101 to 1104 of title 40 or
another acquisition procedure authorized by law
is used, the head of an executive agency shall
use the two-phase selection procedures author-
ized in this section for entering into a contract
for the design and construction of a public build-
ing, facility, or work when a determination is
made under subsection (b) that the procedures
are appropriate for use.

(b) CRITERIA FOR USE.—A contracting officer
shall make a determination whether two-phase
selection procedures are appropriate for use for
entering into a contract for the design and con-
struction of a public building, facility, or work
when—

(1) the contracting officer anticipates that 3
or more offers will be received for the con-
tract;

(2) design work must be performed before an
offeror can develop a price or cost proposal for
the contract;

(3) the offeror will incur a substantial
amount of expense in preparing the offer; and

(4) the contracting officer has considered in-
formation such as the following:

(A) The extent to which the project re-
quirements have been adequately defined.

(B) The time constraints for delivery of
the project.

(C) The capability and experience of poten-
tial contractors.

(D) The suitability of the project for use of
the two-phase selection procedures.

(BE) The capability of the agency to man-
age the two-phase selection process.

(F) Other criteria established by the agen-
cy.

(c) PROCEDURES DESCRIBED.—Two-phase selec-
tion procedures consist of the following:
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(1) DEVELOPMENT OF SCOPE OF WORK STATE-
MENT.—The agency develops, either in-house
or by contract, a scope of work statement for
inclusion in the solicitation that defines the
project and provides prospective offerors with
sufficient information regarding the Federal
Government’s requirements (which may in-
clude criteria and preliminary design, budget
parameters, and schedule or delivery require-
ments) to enable the offerors to submit pro-
posals that meet the Federal Government’s
needs. If the agency contracts for development
of the scope of work statement, the agency
shall contract for architectural and engineer-
ing services as defined by and in accordance
with sections 1101 to 1104 of title 40.

(2) SOLICITATION OF PHASE-ONE PROPOSALS.—
The contracting officer solicits phase-one pro-
posals that—

(A) include information on the offeror’s—
(i) technical approach; and
(ii) technical qualifications; and

(B) do not include—
(i) detailed design information; or
(ii) cost or price information.

(3) EVALUATION FACTORS.—The evaluation
factors to be used in evaluating phase-one pro-
posals are stated in the solicitation and in-
clude specialized experience and technical
competence, capability to perform, past per-
formance of the offeror’s team (including the
architect-engineer and construction members
of the team), and other appropriate factors,
except that cost-related or price-related eval-
uation factors are not permitted. Each solici-
tation establishes the relative importance as-
signed to the evaluation factors and subfac-
tors that must be considered in the evaluation
of phase-one proposals. The agency evaluates
phase-one proposals on the basis of the phase-
one evaluation factors set forth in the solici-
tation.

(4) SELECTION BY CONTRACTING OFFICER.—

(A) NUMBER OF OFFERORS SELECTED AND
WHAT IS TO BE EVALUATED.—The contracting
officer selects as the most highly qualified
the number of offerors specified in the solici-
tation to provide the property or services
under the contract and requests the selected
offerors to submit phase-two competitive
proposals that include technical proposals
and cost or price information. Each solicita-
tion establishes with respect to phase two—

(i) the technical submission for the pro-
posal, including design concepts or pro-
posed solutions to requirements addressed
within the scope of work, or both; and

(ii) the evaluation factors and subfac-
tors, including cost or price, that must be
considered in the evaluations of proposals
in accordance with subsections (b) to (d) of
section 3306 of this title.

(B) SEPARATE EVALUATIONS.—The contract-
ing officer separately evaluates the submis-
sions described in clauses (i) and (ii) of sub-
paragraph (A).

(5) AWARDING OF CONTRACT.—The agency
awards the contract in accordance with chap-
ter 37 of this title.
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(d) SOLICITATION TO STATE NUMBER OF OFFER-
ORS TO BE SELECTED FOR PHASE-TWO REQUESTS
FOR COMPETITIVE PROPOSALS.—A solicitation is-
sued pursuant to the procedures described in
subsection (c) shall state the maximum number
of offerors that are to be selected to submit
competitive proposals pursuant to subsection
(c)(4). The maximum number specified in the so-
licitation shall not exceed 5 unless the agency
determines with respect to an individual solici-
tation that a specified number greater than 5 is
in the Federal Government’s interest and is con-
sistent with the purposes and objectives of the
two-phase selection process.

(e) REQUIREMENT FOR GUIDANCE AND REGULA-
TIONS.—The Federal Acquisition Regulation
shall include guidance—

(1) regarding the factors that may be consid-
ered in determining whether the two-phase
contracting procedures authorized by sub-
section (a) are appropriate for use in individ-
ual contracting situations;

(2) regarding the factors that may be used in
selecting contractors; and

(3) providing for a uniform approach to be
used Government-wide.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3759.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253m. June 30, 1949, ch. 288, title
III, §303M, as added Pub.
L. 104-106, div. D, title
XLI, §4105(b)(1), Feb. 10,
1996, 110 Stat. 647.

In subsections (a) and (c)(1), the words ‘‘sections 1101
to 1104 of title 40"’ are substituted for ‘‘the Brooks Ar-
chitect-Engineers Act (title IX of this Act)” and ‘‘the
Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.)”’,
respectively, because of section 5(c) of Public Law
107-217 (40 U.S.C. note prec. 101) and for consistency
with title 40.

In subsection (c)(5), the reference to section 253b of
this title is limited to chapter 37 of the revised title for
clarity.

§3310. Quantities to order

(a) FACTORS AFFECTING QUANTITY TO ORDER.—
Each executive agency shall procure supplies in
a quantity that—

(1) will result in the total cost and unit cost
most advantageous to the Federal Govern-
ment, where practicable; and

(2) does not exceed the quantity reasonably
expected to be required by the agency.

(b) OFFEROR’S OPINION OF QUANTITY.—Each so-
licitation for a contract for supplies shall, if
practicable, include a provision inviting each of-
feror responding to the solicitation to state an
opinion on whether the quantity of supplies pro-
posed to be procured is economically advan-
tageous to the Federal Government and, if appli-
cable, to recommend a quantity that would be
more economically advantageous to the Federal
Government. Each recommendation shall in-
clude a quotation of the total price and the unit
price for supplies procured in each recommended
quantity.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3761.)
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HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253f. June 30, 1949, ch. 288, title
111, §303F, formerly §303G,
as added Pub. L. 98-577,
title II, §205(a), Oct. 30,
1984, 98 Stat. 3073; renum-
§303F, Pub. L.
s title X111,
§1304(c)(4)(A), Nov. 8, 1985,
99 Stat. 742.

In subsection (b), the words ‘‘or quantities’ are omit-
ted because of 1:1.

§3311. Qualification requirement

(a) DEFINITION.—In this section, the term
“‘qualification requirement’” means a require-
ment for testing or other quality assurance
demonstration that must be completed by an of-
feror before award of a contract.

(b) ACTIONS BEFORE ENFORCING QUALIFICATION
REQUIREMENT.—Except as provided in subsection
(c), the head of an agency, before enforcing any
qualification requirement, shall—

(1) prepare a written justification stating
the necessity for establishing the qualification
requirement and specify why the qualification
requirement must be demonstrated before con-
tract award;

(2) specify in writing and make available to
a potential offeror on request all requirements
that a prospective offeror, or its product, must
satisfy to become qualified, with those re-
quirements to be limited to those least re-
strictive to meet the purposes necessitating
the establishment of the qualification require-
ment;

(3) specify an estimate of the cost of testing
and evaluation likely to be incurred by a po-
tential offeror to become qualified;

(4) ensure that a potential offeror is pro-
vided, on request, a prompt opportunity to
demonstrate at its own expense (except as pro-
vided in subsection (d)) its ability to meet the
standards specified for qualification using—

(A) qualified personnel and facilities—

(i) of the agency concerned;

(ii) of another agency obtained through
interagency agreement; or

(iii) under contract; or

(B) other methods approved by the agency
(including use of approved testing and eval-
uation services not provided under contract
to the agency);

(5) if testing and evaluation services are pro-
vided under contract to the agency for the
purposes of paragraph (4), provide to the ex-
tent possible that those services be provided
by a contractor that—

(A) is not expected to benefit from an ab-
sence of additional qualified sources; and

(B) is required in the contract to adhere to
any restriction on technical data asserted by
the potential offeror seeking qualification;
and

(6) ensure that a potential offeror seeking
qualification is promptly informed whether
qualification is attained and, if not attained,
is promptly furnished specific information
about why qualification was not attained.
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(c) APPLICABILITY, WAIVER AUTHORITY, AND RE-
FERRAL OF OFFERS.—

(1) APPLICABILITY.—Subsection (b) does not
apply to a qualification requirement estab-
lished by statute prior to October 30, 1984.

(2) WAIVER AUTHORITY.—

(A) SUBMISSION OF DETERMINATION OF UN-
REASONABLENESS.—Except as provided in
subparagraph (C), if it is unreasonable to
specify the standards for qualification that a
prospective offeror or its product must sat-
isfy, a determination to that effect shall be
submitted to the advocate for competition of
the procuring activity responsible for the
purchase of the item subject to the quali-
fication requirement.

(B) AUTHORITY TO GRANT WAIVER.—After
considering any comments of the advocate
for competition reviewing the determina-
tion, the head of the procuring activity may
waive the requirements of paragraphs (2) to
(5) of subsection (b) for up to 2 years with re-
spect to the item subject to the qualification
requirement.

(C) NONAPPLICABILITY TO QUALIFIED PROD-
UCTS LIST.—Waiver authority under this
paragraph does not apply with respect to a
qualified products list.

(3) SUBMISSION AND CONSIDERATION OF OFFER
NOT TO BE DENIED.—A potential offeror may
not be denied the opportunity to submit and
have considered an offer for a contract solely
because the potential offeror has not been
identified as meeting a qualification require-
ment if the potential offeror can demonstrate
to the satisfaction of the contracting officer
that the potential offeror or its product meets
the standards established for qualification or
can meet those standards before the date spec-
ified for award of the contract.

(4) REFERRAL TO SMALL BUSINESS ADMINIS-
TRATION NOT REQUIRED.—This subsection does
not require the referral of an offer to the
Small Business Administration pursuant to
section 8(b)(7) of the Small Business Act (15
U.S.C. 637(b)(7)) if the basis for the referral is
a challenge by the offeror to either the valid-
ity of the qualification requirement or the of-
feror’s compliance with that requirement.

(5) DELAY OF PROCUREMENT NOT REQUIRED.—
The head of an agency need not delay a pro-
posed procurement to comply with subsection
(b) or to provide a potential offeror with an
opportunity to demonstrate its ability to meet
the standards specified for qualification.

(d) FEWER THAN 2 ACTUAL MANUFACTURERS.—

(1) SOLICITATION AND TESTING OF ADDITIONAL
SOURCES OR PRODUCTS.—If the number of quali-
fied sources or qualified products available to
compete actively for an anticipated future re-
quirement is fewer than 2 actual manufactur-
ers or the products of 2 actual manufacturers,
respectively, the head of the agency concerned
shall—

(A) publish notice periodically soliciting
additional sources or products to seek quali-
fication, unless the contracting officer de-
termines that doing so would compromise
national security; and

(B) subject to paragraph (2), bear the cost
of conducting the specified testing and eval-
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uation (excluding the cost associated with
producing the item or establishing the pro-
duction, quality control, or other system to
be tested and evaluated) for a small business
concern or a product manufactured by a
small business concern that has met the
standards specified for qualification and
that could reasonably be expected to com-
pete for a contract for that requirement.

(2) WHEN AGENCY MAY BEAR COST.—The head
of the agency concerned may bear the cost
under paragraph (1)(B) only if the head of the
agency determines that the additional quali-
fied sources or products are likely to result in
cost savings from increased competition for
future requirements sufficient to offset (with-
in a reasonable period of time considering the
duration and dollar value of anticipated future
requirements) the cost incurred by the agency.

(3) CERTIFICATION REQUIRED.—The head of
the agency shall require a prospective contrac-
tor requesting the Federal Government to
bear testing and evaluation costs under para-
graph (1)(B) to certify its status as a small
business concern under section 3 of the Small
Business Act (156 U.S.C. 632).

(e) EXAMINATION AND REVALIDATION OF QUALI-
FICATION REQUIREMENT.—Within 7 years after
the establishment of a qualification require-
ment, the need for the requirement shall be ex-
amined and the standards of the requirement re-
validated in accordance with the requirements
of subsection (b). This subsection does not apply
in the case of a qualification requirement for
which a waiver is in effect under subsection
(©)(2).

(f) WHEN ENFORCEMENT OF QUALIFICATION RE-
QUIREMENT NOT ALLOWED.—Except in an emer-
gency as determined by the head of the agency,
after the head of the agency determines not to
enforce a qualification requirement for a solici-
tation, the agency may not enforce the require-
ment unless the agency complies with the re-
quirements of subsection (b).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3761.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253c. June 30, 1949, ch. 288, title
III, §303C, formerly §303D,
as added Pub. L. 98-577,
title II, §202(a), Oct. 30,
1984, 98 Stat. 3069; renum-

bered §303C, Pub. L.

9-145, title X111,
§1304(c)(4)(A), Nov. 8, 1985,
99 Stat. 742.

In subsection (d)(1)(A), the words ‘‘in the Commerce
Business Daily” are omitted as obsolete. See revision
note for section 1708(d) of the revised title.
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DATA

Sec.
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tracts.
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HISTORICAL AND REVISION NOTES—CONTINUED

Revised
Section Source (U.S. Code) Source (Statutes at Large)
3501(b) ........ 41:254b note. Pub. L. 110-417, [div. A],

title VIII, §868, Oct. 14,
2008, 122 Stat. 4552.

law or overpayments.

§3501. General

(a) DEFINITIONS.—In this chapter:

(1) COMMERCIAL ITEM.—The term ‘‘commer-
cial item’ has the meaning provided the term
by section 103 of this title.

(2) COST OR PRICING DATA.—The term ‘‘cost or
pricing data’ means all facts that, as of the
date of agreement on the price of a contract
(or the price of a contract modification) or, if
applicable consistent with section 3506(a)(2) of
this title, another date agreed upon between
the parties, a prudent buyer or seller would
reasonably expect to affect price negotiations
significantly. The term does not include infor-
mation that is judgmental, but does include
factual information from which a judgment
was derived.

(3) SUBCONTRACT.—The term ‘‘subcontract”
includes a transfer of commercial items be-
tween divisions, subsidiaries, or affiliates of a
contractor or a subcontractor.

(b) REGULATIONS.—

(1) MINIMIZING ABUSE OF COMMERCIAL SERV-
ICES ITEM AUTHORITY.—The Federal Acquisi-
tion Regulation shall ensure that services that
are not offered and sold competitively in sub-
stantial quantities in the commercial market-
place, but are of a type offered and sold com-
petitively in substantial quantities in the
commercial marketplace, may be treated as
commercial items for purposes of this chapter
only if the contracting officer determines in
writing that the offeror has submitted suffi-
cient information to evaluate, through price
analysis, the reasonableness of the price for
the services.

(2) INFORMATION TO SUBMIT.—To the extent
necessary to make a determination under
paragraph (1), the contracting officer may re-
quest the offeror to submit—

(A) prices paid for the same or similar
commercial items under comparable terms
and conditions by both government and com-
mercial customers; and

(B) if the contracting officer determines
that the information described in subpara-
graph (A) is not sufficient to determine the
reasonableness of price, other relevant infor-
mation regarding the basis for price or cost,
including information on labor costs, mate-
rial costs, and overhead rates.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3764.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

3501(a) ........

41:254b(h). June 30, 1949, ch. 288, title
III, §304A(h), formerly
§304A(1), as added Pub. L.
103-355, title I, §1251(a)(2),
Oct. 13, 1994, 108 Stat. 3284;
redesignated as §304A(h),
Pub. L. 104-106, title XLII,
§4201(b)(2)(B), Feb. 10,
1996, 110 Stat. 652.

Subsection (a) of Pub. L. 110-417, §868 is omitted as
unnecessary.

In subsection (b)(1), the words ‘‘The Federal Acquisi-
tion Regulation’ are substituted for ‘‘The regulations
modified pursuant to subsection (a)” for clarity and
conformity with the revised title.

§3502. Required cost or pricing data and certifi-
cation

(a) WHEN REQUIRED.—The head of an executive
agency shall require offerors, contractors, and
subcontractors to make cost or pricing data
available as follows:

(1) OFFEROR FOR PRIME CONTRACT.—An of-
feror for a prime contract under this division
to be entered into using procedures other than
sealed-bid procedures shall be required to sub-
mit cost or pricing data before the award of a
contract if—

(A) in the case of a prime contract entered
into after October 13, 1994, the price of the
contract to the Federal Government is ex-
pected to exceed $500,000; and

(B) in the case of a prime contract entered
into on or before October 13, 1994, the price
of the contract to the Federal Government
is expected to exceed $100,000.

(2) CONTRACTOR.—The contractor for a prime
contract under this division shall be required
to submit cost or pricing data before the pric-
ing of a change or modification to the con-
tract if—

(A) in the case of a change or modification
made to a prime contract referred to in
paragraph (1)(A), the price adjustment is ex-
pected to exceed $500,000;

(B) in the case of a change or modification
made to a prime contract that was entered
into on or before October 13, 1994, and that
has been modified pursuant to subsection (f),
the price adjustment is expected to exceed
$500,000; and

(C) in the case of a change or modification
not covered by subparagraph (A) or (B), the
price adjustment is expected to exceed
$100,000.

(3) OFFEROR FOR SUBCONTRACT.—An offeror
for a subcontract (at any tier) of a contract
under this division shall be required to submit
cost or pricing data before the award of the
subcontract if the prime contractor and each
higher-tier subcontractor have been required
to make available cost or pricing data under
this chapter and—

(A) in the case of a subcontract under a
prime contract referred to in paragraph
(1)(A), the price of the subcontract is ex-
pected to exceed $500,000;

(B) in the case of a subcontract entered
into under a prime contract that was en-
tered into on or before October 13, 1994, and
that has been modified pursuant to sub-
section (f), the price of the subcontract is ex-
pected to exceed $500,000; and
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(C) in the case of a subcontract not cov-
ered by subparagraph (A) or (B), the price of
the subcontract is expected to exceed
$100,000.

(4) SUBCONTRACTOR.—The subcontractor for a
subcontract covered by paragraph (3) shall be
required to submit cost or pricing data before
the pricing of a change or modification to the
subcontract if—

(A) in the case of a change or modification
to a subcontract referred to in paragraph
(3)(A) or (B), the price adjustment is ex-
pected to exceed $500,000; and

(B) in the case of a change or modification
to a subcontract referred to in paragraph
(3)(C), the price adjustment is expected to
exceed $100,000.

(b) CERTIFICATION.—A person required, as an
offeror, contractor, or subcontractor, to submit
cost or pricing data under subsection (a) (or re-
quired by the head of the procuring activity con-
cerned to submit the data under section 3504 of
this title) shall be required to certify that, to
the best of the person’s knowledge and belief,
the cost or pricing data submitted are accurate,
complete, and current.

(¢c) To WHOM SUBMITTED.—Cost or pricing data
required to be submitted under subsection (a)
(or under section 3504 of this title), and a certifi-
cation required to be submitted under sub-
section (b), shall be submitted—

(1) in the case of a submission by a prime
contractor (or an offeror for a prime contract),
to the contracting officer for the contract (or
a designated representative of the contracting
officer); or

(2) in the case of a submission by a sub-
contractor (or an offeror for a subcontract), to
the prime contractor.

(d) APPLICATION OF CHAPTER.—Except as pro-
vided under section 3503 of this title, this chap-
ter applies to contracts entered into by the head
of an executive agency on behalf of a foreign
government.

(e) SUBCONTRACTS NOT AFFECTED BY WAIVER.—
A waiver of requirements for submission of cer-
tified cost or pricing data that is granted under
section 3503(a)(3) of this title in the case of a
contract or subcontract does not waive the re-
quirement under subsection (a)(3) of this section
for submission of cost or pricing data in the case
of subcontracts under that contract or sub-
contract unless the head of the procuring activ-
ity granting the waiver determines that the re-
quirement under subsection (a)(3) of this section
should be waived in the case of those sub-
contracts and justifies in writing the reason for
the determination.

(f) MODIFICATIONS TO PRIOR CONTRACTS.—On
the request of a contractor that was required to
submit cost or pricing data under subsection (a)
in connection with a prime contract entered
into on or before October 13, 1994, the head of the
executive agency that entered into the contract
shall modify the contract to reflect paragraphs
(2)(B) and (3)(B) of subsection (a). All those
modifications shall be made without requiring
consideration.

(g) ADJUSTMENT OF AMOUNTS.—Effective on Oc-
tober 1 of each year that is divisible by 5, each
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amount set forth in subsection (a) shall be ad-
justed to the amount that is equal to the fiscal
year 1994 constant dollar value of the amount
set forth. Any amount, as so adjusted, that is
not evenly divisible by $50,000 shall be rounded
to the nearest multiple of $50,000. In the case of
an amount that is evenly divisible by $25,000 but
not evenly divisible by $50,000, the amount shall
be rounded to the next higher multiple of $50,000.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3765.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(a). June 30, 1949, ch. 288, title
IIT, §304A(a), as added
Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3278; Pub. L.
105-261, div. A, title VIII,
§805(b), Oct. 17, 1998, 112
Stat. 2083.

§ 3503. Exceptions

(a) IN GENERAL.—Submission of certified cost
or pricing data shall not be required under sec-
tion 3502 of this title in the case of a contract,
a subcontract, or a modification of a contract or
subcontract—

(1) for which the price agreed on is based
on—
(A) adequate price competition; or
(B) prices set by law or regulation;
(2) for the acquisition of a commercial item;
or
(3) in an exceptional case when the head of
the procuring activity, without delegation, de-
termines that the requirements of this chapter
may be waived and justifies in writing the rea-
sons for the determination.

(b) MODIFICATIONS OF CONTRACTS AND SUB-
CONTRACTS FOR COMMERCIAL ITEMS.—In the case
of a modification of a contract or subcontract
for a commercial item that is not covered by the
exception to the submission of certified cost or
pricing data in paragraph (1) or (2) of subsection
(a), submission of certified cost or pricing data
shall not be required under section 3502 of this
title if—

(1) the contract or subcontract being modi-
fied is a contract or subcontract for which sub-
mission of certified cost or pricing data may
not be required by reason of paragraph (1) or
(2) of subsection (a); and

(2) the modification would not change the
contract or subcontract from a contract or
subcontract for the acquisition of a commer-
cial item to a contract or subcontract for the
acquisition of an item other than a commer-
cial item.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3766.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(b). June 30, 1949, ch. 288, title

IIT, §304A(b), as added
Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3279; Pub. L.
104-106, title XLII,
§4201(b)(1), Feb. 10, 1996,
110 Stat. 651.
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In subsection (b)(2), the words ‘‘as the case may be”’
are omitted as unnecessary.

§3504. Cost or pricing data on below-threshold
contracts

(a) AUTHORITY TO REQUIRE SUBMISSION.—Sub-
ject to subsection (b), when certified cost or
pricing data are not required to be submitted by
section 3502 of this title for a contract, sub-
contract, or modification of a contract or sub-
contract, the data may nevertheless be required
to be submitted by the head of the procuring ac-
tivity, but only if the head of the procuring ac-
tivity determines that the data are necessary
for the evaluation by the agency of the reason-
ableness of the price of the contract, sub-
contract, or modification of a contract or sub-
contract. In any case in which the head of the
procuring activity requires the data to be sub-
mitted under this section, the head of the pro-
curing activity shall justify in writing the rea-
son for the requirement.

(b) EXCEPTION.—The head of the procuring ac-
tivity may not require certified cost or pricing
data to be submitted under this section for any
contract or subcontract, or modification of a
contract or subcontract, covered by the excep-
tions in section 3503(a)(1) or (2) of this title.

(c) DELEGATION OF AUTHORITY PROHIBITED.—
The head of a procuring activity may not dele-
gate the functions under this section.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3767.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(c). June 30, 1949, ch. 288, title
III, §304A(c). as added

Pub. L. 103-355, title I,

§1251(a)(2), Oct. 13, 1994,
108 Stat. 3280; Pub. L.
104-106, title XLII,

§§4201(b)(1), 4321(e)(3). Feb.
10, 1996, 110 Stat. 651, 675.

§3505. Submission of other information

(a) AUTHORITY TO REQUIRE SUBMISSION.—When
certified cost or pricing data are not required to
be submitted under this chapter for a contract,
subcontract, or modification of a contract or
subcontract, the contracting officer shall re-
quire submission of data other than certified
cost or pricing data to the extent necessary to
determine the reasonableness of the price of the
contract, subcontract, or modification of the
contract or subcontract. Except in the case of a
contract or subcontract covered by the excep-
tions in section 3503(a)(1) of this title, the con-
tracting officer shall require that the data sub-
mitted include, at a minimum, appropriate in-
formation on the prices at which the same item
or similar items have previously been sold that
is adequate for evaluating the reasonableness of
the price for the procurement.

(b) LIMITATIONS ON AUTHORITY.—The Federal
Acquisition Regulation shall include the follow-
ing provisions regarding the types of informa-
tion that contracting officers may require under
subsection (a):

(1) REASONABLE LIMITATIONS.—Reasonable
limitations on requests for sales data relating
to commercial items.
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(2) LIMITATION ON SCOPE OF REQUEST.—A re-
quirement that a contracting officer limit, to
the maximum extent practicable, the scope of
any request for information relating to com-
mercial items from an offeror to only that in-
formation that is in the form regularly main-
tained by the offeror in commercial oper-
ations.

(3) INFORMATION NOT TO BE DISCLOSED.—A
statement that any information received re-
lating to commercial items that is exempt
from disclosure under section 552(b) of title 5
shall not be disclosed by the Federal Govern-
ment.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3767.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(d). June 30, 1949, ch. 288, title

IIT, §304A(d), as added

Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3281; Pub. L.
104-106, title XLII,

§§4201(b)(1), 4321(e)(4), Feb.
10, 1996, 110 Stat. 652, 675;
Pub. L. 105-261, div. A,
title VIII, §808(b), Oct. 17,
1998, 112 Stat. 2085.

§ 3506. Price reductions for defective cost or pric-
ing data

(a) PROVISION REQUIRING ADJUSTMENT.—

(1) IN GENERAL.—A prime contract (or
change or modification to a prime contract)
under which a certificate under section 3502(b)
of this title is required shall contain a provi-
sion that the price of the contract to the Fed-
eral Government, including profit or fee, shall
be adjusted to exclude any significant amount
by which it may be determined by the head of
the executive agency that the price was in-
creased because the contractor (or any sub-
contractor required to make the certificate
available) submitted defective cost or pricing
data.

(2) WHAT CONSTITUTES DEFECTIVE COST OR
PRICING DATA.—For the purposes of this chap-
ter, defective cost or pricing data are cost or
pricing data that, as of the date of agreement
on the price of the contract (or another date
agreed on between the parties), were inac-
curate, incomplete, or noncurrent. If for pur-
poses of the preceding sentence the parties
agree on a date other than the date of agree-
ment on the price of the contract, the date
agreed on by the parties shall be as close to
the date of agreement on the price of the con-
tract as is practicable.

(b) VALID DEFENSE.—In determining for pur-
poses of a contract price adjustment under a
contract provision required by subsection (a)
whether, and to what extent, a contract price
was increased because the contractor (or a sub-
contractor) submitted defective cost or pricing
data, it is a defense that the Federal Govern-
ment did not rely on the defective data submit-
ted by the contractor or subcontractor.

(c) INVALID DEFENSES.—It is not a defense to
an adjustment of the price of a contract under a
contract provision required by subsection (a)
that—
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(1) the price of the contract would not have
been modified even if accurate, complete, and
current cost or pricing data had been submit-
ted by the contractor or subcontractor be-
cause the contractor or subcontractor—

(A) was the sole source of the property or
services procured; or

(B) otherwise was in a superior bargaining
position with respect to the property or
services procured;

(2) the contracting officer should have
known that the cost or pricing data in issue
were defective even though the contractor or
subcontractor took no affirmative action to
bring the character of the data to the atten-
tion of the contracting officer;

(3) the contract was based on an agreement
between the contractor and the Federal Gov-
ernment about the total cost of the contract
and there was no agreement about the cost of
each item procured under the contract; or

(4) the prime contractor or subcontractor
did not submit a certification of cost or pric-
ing data relating to the contract as required
by section 3502(b) of this title.

(d) OFFSETS.—

(1) WHEN ALLOWED.—A contractor shall be al-
lowed to offset an amount against the amount
of a contract price adjustment under a con-
tract provision required by subsection (a) if—

(A) the contractor certifies to the con-
tracting officer (or to a designated rep-
resentative of the contracting officer) that,
to the best of the contractor’s knowledge
and belief, the contractor is entitled to the
offset; and

(B) the contractor proves that the cost or
pricing data were available before the date
of agreement on the price of the contract (or
price of the modification), or, if applicable,
consistent with subsection (a)(2), another
date agreed on by the parties, and that the
data were not submitted as specified in sec-
tion 3502(c) of this title before that date.

(2) WHEN NOT ALLOWED.—A contractor shall
not be allowed to offset an amount otherwise
authorized to be offset under paragraph (1) if—

(A) the certification under section 3502(b)
of this title with respect to the cost or pric-
ing data involved was known to be false
when signed; or

(B) the Federal Government proves that,
had the cost or pricing data referred to in
paragraph (1)(B) been submitted to the Fed-
eral Government before date of agreement
on the price of the contract (or price of the
modification), or, if applicable, under sub-
section (a)(2), another date agreed on by the
parties, the submission of the cost or pricing
data would not have resulted in an increase
in that price in the amount to be offset.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3768.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(e). June 30, 1949, ch. 288, title
ITI, §304A(e), as added
Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3282.
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§3507. Interest and penalties for certain over-
payments

(a) IN GENERAL.—If the Federal Government
makes an overpayment to a contractor under a
contract with an executive agency subject to
this chapter and the overpayment was due to
the submission by the contractor of defective
cost or pricing data, the contractor shall be lia-
ble to the Federal Government—

(1) for interest on the amount of the over-
payment, to be computed—

(A) for the period beginning on the date
the overpayment was made to the contractor
and ending on the date the contractor repays
the amount of the overpayment to the Fed-
eral Government; and

(B) at the current rate prescribed by the
Secretary of the Treasury under section 6621
of the Internal Revenue Code of 1986 (26
U.S.C. 6621); and

(2) if the submission of the defective data
was a knowing submission, for an additional
amount equal to the amount of the overpay-
ment.

(b) LIABILITY NOT AFFECTED BY REFUSAL To
SUBMIT CERTIFICATION.—AnNy liability under this
section of a contractor that submits cost or
pricing data but refuses to submit the certifi-
cation required by section 3502(b) of this title
with respect to the cost or pricing data is not af-
fected by the refusal to submit the certification.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3769.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(f). June 30, 1949, ch. 288, title
III, §304A(f), as added Pub.
L. 103-355, title I,
§12561(a)(2), Oct. 13, 1994,
108 Stat. 3283.

§ 3508. Right to examine contractor records

For the purpose of evaluating the accuracy,
completeness, and currency of cost or pricing
data required to be submitted by this chapter,
an executive agency shall have the authority
provided by section 4706(b)(2) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b(g). June 30, 1949, ch. 288, title

III, §304A(g), as added
Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3283.

§3509. Notification of violations of Federal crimi-
nal law or overpayments

(a) DEFINITION.—In this section, the term
“‘covered contract’” means any contract in an
amount greater than $5,000,000 and more than
120 days in duration.

(b) FEDERAL ACQUISITION REGULATION.—The
Federal Acquisition Regulation shall include,
pursuant to FAR Case 2007-006 (as published at
72 Fed. Reg. 64019, November 14, 2007) or any fol-
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low-on FAR case, provisions that require timely
notification by Federal contractors of violations
of Federal criminal law or overpayments in con-
nection with the award or performance of cov-
ered contracts or subcontracts, including those
performed outside the United States and those
for commercial items.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
3509 ....eeuennnn 41:251 note. Pub. L. 110-252, title VI,

§§6102, 6103, June 30, 2008,
122 Stat. 2386, 2387.

In subsection (b), the words ‘‘shall include’ are sub-
stituted for ‘‘shall be amended” and ‘‘to include” to re-
flect the permanence of the provision. The words
“within 180 days after the date of the enactment of this
Act” are omitted as obsolete.

CHAPTER 37—AWARDING OF CONTRACTS

Sec.

3701. Basis of award and rejection.

3702. Sealed bids.

3703. Competitive proposals.

3704. Post-award debriefings.

3705. Pre-award debriefings.

3706. Encouragement of alternative dispute resolu-
tion.

3707. Antitrust violations.

3708. Protests.

§3701. Basis of award and rejection

(a) AWARD.—An executive agency shall evalu-
ate sealed bids and competitive proposals, and
award a contract, based solely on the factors
specified in the solicitation.

(b) REJECTION.—AII sealed bids or competitive
proposals received in response to a solicitation
may be rejected if the agency head determines
that rejection is in the public interest.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

gﬁé’;ffﬁ Source (U.S. Code) Source (Statutes at Large)

3701(a) ........ 41:253b(a). June 30, 1949, ch. 288, title
II1, §303B(a), (b), as added
Pub. L. 98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1179; Pub. L. 103-355,
title I, §1061(c)(1), Oct. 13,
1994, 108 Stat. 3267.

3701(D) ... 41:253b(b).

CONGRESSIONAL STATEMENT OF PURPOSE

Pub. L. 98-577, title I, §101, Oct. 30, 1984, 98 Stat. 3066,
provided that: ‘“The purposes of this Act [see Tables for
classification] are to—

‘(1) eliminate procurement procedures and prac-
tices that unnecessarily inhibit full and open com-
petition for contracts;

‘(2) promote the use of contracting opportunities
as a means to expand the industrial base of the
United States in order to ensure adequate responsive
capability of the economy to the increased demands
of the Government in times of national emergency;
and

““(3) foster opportunities for the increased partici-
pation in the competitive procurement process of
small business concerns and small business concerns
owned and controlled by socially and economically
disadvantaged individuals.”
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EX. ORD. No. 12979. AGENCY PROCUREMENT PROTESTS

Ex. Ord. No. 12979, Oct. 25, 1995, 60 F.R. 55171, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to ensure effective and efficient
expenditure of public funds and fair and expeditious
resolution of protests to the award of Federal procure-
ment contracts, it is hereby ordered as follows:

SECTION 1. Heads of executive departments and agen-
cies (‘‘agencies’) engaged in the procurement of sup-
plies and services shall prescribe administrative proce-
dures for the resolution of protests to the award of
their procurement contracts as an alternative to pro-
tests in fora outside the procuring agencies. Procedures
prescribed pursuant to this order shall:

(a) emphasize that whenever conduct of a procure-
ment is contested, all parties should use their best ef-
forts to resolve the matter with agency contracting of-
ficers;

(b) to the maximum extent practicable, provide for
inexpensive, informal, procedurally simple, and expedi-
tious resolution of protests, including, where appro-
priate and as permitted by law, the use of alternative
dispute resolution techniques, third party neutrals, and
another agency’s personnel;

(c) allow actual or prospective bidders or offerors
whose direct economic interests would be affected by
the award or failure to award the contract to request a
review, at a level above the contracting officer, of any
decision by a contracting officer that is alleged to have
violated a statute or regulation and, thereby, caused
prejudice to the protester; and

(d) except where immediate contract award or per-
formance is justified for urgent and compelling reasons
or is determined to be in the best interest of the United
States, prohibit award or performance of the contract
while a timely filed protest is pending before the agen-
cy. To allow for the withholding of a contract award or
performance, the agency must have received notice of
the protest within either 10 calendar days after the
contract award or 5 calendar days after the bidder or
offeror who is protesting the contract award was given
the opportunity to be debriefed by the agency, which-
ever date is later.

SEC. 2. The Administrator for Federal Procurement
Policy shall: (a) work with the heads of executive agen-
cies to provide policy guidance and leadership nec-
essary to implement provisions of this order; and

(b) review and evaluate agency experience and per-
formance under this order, and report on any findings
to the President within 2 years from the date of this
order.

SEC. 3. The Administrator of General Services, the
Secretary of Defense, and the Administrator of the Na-
tional Aeronautics and Space Administration, in co-
ordination with the Office of Federal Procurement Pol-
icy, shall amend the Federal Acquisition Regulation, 48
C.F.R. 1, within 180 days of the date of this order to fur-
ther the purposes of this order.

WILLIAM J. CLINTON.
§ 3702. Sealed bids

(a) OPENING OF BIDS.—Sealed bids shall be
opened publicly at the time and place stated in
the solicitation.

(b) CRITERIA FOR AWARDING CONTRACT.—The
executive agency shall evaluate the bids in ac-
cordance with section 3701(a) of this title with-
out discussions with the bidders and, except as
provided in section 3701(b) of this title, shall
award a contract with reasonable promptness to
the responsible source whose bid conforms to
the solicitation and is most advantageous to the
Federal Government, considering only price and
the other price-related factors included in the
solicitation.
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(c) NOTICE OF AWARD.—The award of a contract
shall be made by transmitting, in writing or by
electronic means, notice of the award to the suc-
cessful bidder. Within 3 days after the date of
contract award, the executive agency shall no-
tify, in writing or by electronic means, each bid-
der not awarded the contract that the contract
has been awarded.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

gﬁﬂfﬁﬁ Source (U.S. Code) Source (Statutes at Large)
3702(a) ........ 41:253b(c) (1st sen- June 30, 1949, ch. 288, title
tence). III, §303B(c), as added
Pub. L. 98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1179; Pub. L. 103-355,
title I, §§1061(c)(2), 1063(a),
Oct. 13, 1994, 108 Stat. 3267,
3268.
3702(b) ........ 41:253b(c) (2d sen-
tence).
3702(a) ........ 41:253b(c) (3d, last
sentences).

§3703. Competitive proposals

(a) EVALUATION AND AWARD.—An executive
agency shall evaluate competitive proposals in
accordance with section 3701(a) of this title and
may award a contract—

(1) after discussions with the offerors, pro-
vided that written or oral discussions have
been conducted with all responsible offerors
who submit proposals within the competitive
range; or

(2) based on the proposals received and with-
out discussions with the offerors (other than
discussions conducted for the purpose of minor
clarification), if, as required by section
3306(b)(2)(B)(i) of this title, the solicitation in-
cluded a statement that proposals are in-
tended to be evaluated, and award made, with-
out discussions unless discussions are deter-
mined to be necessary.

(b) LIMIT ON NUMBER OF PROPOSALS.—If the
contracting officer determines that the number
of offerors that would otherwise be included in
the competitive range under subsection (a)(1) ex-
ceeds the number at which an efficient competi-
tion can be conducted, the contracting officer
may limit the number of proposals in the com-
petitive range, in accordance with the criteria
specified in the solicitation, to the greatest
number that will permit an efficient competi-
tion among the offerors rated most highly in ac-
cordance with those criteria.

(c) CRITERIA FOR AWARDING CONTRACT.—Except
as otherwise provided in section 3701(b) of this
title, the executive agency shall award a con-
tract with reasonable promptness to the respon-
sible source whose proposal is most advan-
tageous to the Federal Government, considering
only cost or price and the other factors included
in the solicitation.

(d) NOTICE OF AWARD.—The executive agency
shall award the contract by transmitting, in
writing or by electronic means, notice of the
award to that source and, within 3 days after the
date of contract award, shall notify, in writing
or by electronic means, all other offerors of the
rejection of their proposals.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3771.)
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HISTORICAL AND REVISION NOTES

I;gggfgz Source (U.S. Code) Source (Statutes at Large)
3703(a) ........ 41:253b(d)(1). June 30, 1949, ch. 288, title
III, §303B(d), as added
Pub. L. 98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1180; Pub. L. 103-355,
title I, §§1061(c)(3), 1063(b),
Oct. 13, 1994, 108 Stat. 3267,
3268; Pub. L. 104-106, title
XLI, §4103(b), Feb. 10, 1996,
110 Stat. 644.
3703(b) ........ 41:253b(d)(2).
3703(C) ... 41:253b(d)(3) (1st
sentence).
3703(d) ........ 41:253b(d)(3) (last
sentence).

§3704. Post-award debriefings

(a) REQUEST FOR DEBRIEFING.—When a con-
tract is awarded by the head of an executive
agency on the basis of competitive proposals, an
unsuccessful offeror, on written request received
by the agency within 3 days after the date on
which the unsuccessful offeror receives the noti-
fication of the contract award, shall be debriefed
and furnished the basis for the selection decision
and contract award.

(b) WHEN DEBRIEFING TO BE CONDUCTED.—The
executive agency shall debrief the offeror with-
in, to the maximum extent practicable, 5 days
after receipt of the request by the executive
agency.

(c) INFORMATION ToO BE PROVIDED.—The de-
briefing shall include, at a minimum—

(1) the executive agency’s evaluation of the
significant weak or deficient factors in the of-
feror’s offer;

(2) the overall evaluated cost and technical
rating of the offer of the contractor awarded
the contract and the overall evaluated cost
and technical rating of the offer of the de-
briefed offeror;

(3) the overall ranking of all offers;

(4) a summary of the rationale for the award;

(5) in the case of a proposal that includes a
commercial item that is an end item under the
contract, the make and model of the item
being provided in accordance with the offer of
the contractor awarded the contract; and

(6) reasonable responses to relevant ques-
tions posed by the debriefed offeror as to
whether source selection procedures set forth
in the solicitation, applicable regulations, and
other applicable authorities were followed by
the executive agency.

(d) INFORMATION NoOT To BE INCLUDED.—The
debriefing may not include point-by-point com-
parisons of the debriefed offeror’s offer with
other offers and may not disclose any informa-
tion that is exempt from disclosure under sec-
tion 552(b) of title 5.

(e) INCLUSION OF STATEMENT IN SOLICITATION.—
Each solicitation for competitive proposals shall
include a statement that information described
in subsection (¢) may be disclosed in post-award
debriefings.

(f) AFTER SUCCESSFUL PROTEST.—If, within one
year after the date of the contract award and as
a result of a successful procurement protest, the
executive agency seeks to fulfill the require-
ment under the protested contract either on the
basis of a new solicitation of offers or on the



§3705

basis of new best and final offers requested for
that contract, the head of the executive agency
shall make available to all offerors—

(1) the information provided in debriefings
under this section regarding the offer of the
contractor awarded the contract; and

(2) the same information that would have
been provided to the original offerors.

(g) SUMMARY To BE INCLUDED IN FILE.—The
contracting officer shall include a summary of
the debriefing in the contract file.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3771.)

HISTORICAL AND REVISION NOTES

ggg;;gg Source (U.S. Code) Source (Statutes at Large)
3704(a) ........ 41:253b(e)(1) (1st June 30, 1949, ch. 288, title
sentence). III, §303B(e), as added
Pub. L. 103-355, title I,
§1064(2), Oct. 13, 1994, 108
Stat. 3268; Pub. L. 104-106,
title XLI, §4104(b)(1), Feb.
10, 1996, 110 Stat. 645.
3704(D) ........ 41:253b(e)(1) (last
sentence).
3704(c) 41:253b(e)(2).
3704(d) 41:253b(e)(3).
3704(e) 41:253b(e)(4).
3704(f) 41:253b(e)(5).
3704(g) 41:253b(g) (related June 30, 1949, ch. 288, title
to 41:253b(e)). III, §303B(g) (related to
§303B(e)), as added Pub. L.
104-106, title XLI,
§4104(b)(3), Feb. 10, 1996,
110 Stat. 645.

§3705. Pre-award debriefings

(a) REQUEST FOR DEBRIEFING.—When the con-
tracting officer excludes an offeror submitting a
competitive proposal from the competitive
range (or otherwise excludes that offeror from
further consideration prior to the final source
selection decision), the excluded offeror may re-
quest in writing, within 3 days after the date on
which the excluded offeror receives notice of its
exclusion, a debriefing prior to award.

(b) WHEN DEBRIEFING TO BE CONDUCTED.—The
contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as prac-
ticable but may refuse the request for a debrief-
ing if it is not in the best interests of the Fed-
eral Government to conduct a debriefing at that
time.

(c) PRECONDITION FOR POST-AWARD DEBRIEF-
ING.—The contracting officer is required to de-
brief an excluded offeror in accordance with sec-
tion 3704 of this title only if that offeror re-
quested and was refused a pre-award debriefing
under subsections (a) and (b).

(d) INFORMATION TO BE PROVIDED.—The de-
briefing conducted under this section shall in-
clude—

(1) the executive agency’s evaluation of the
significant elements in the offeror’s offer;

(2) a summary of the rationale for the offer-
or’s exclusion; and

(3) reasonable responses to relevant ques-
tions posed by the debriefed offeror as to
whether source selection procedures set forth
in the solicitation, applicable regulations, and
other applicable authorities were followed by
the executive agency.

(e) INFORMATION NOT TO BE DISCLOSED.—The
debriefing conducted pursuant to this section
may not disclose the number or identity of
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other offerors and shall not disclose information
about the content, ranking, or evaluation of
other offerors’ proposals.

(f) SUMMARY ToO BE INCLUDED IN FILE.—The
contracting officer shall include a summary of
the debriefing in the contract file.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3772.)

HISTORICAL AND REVISION NOTES

ggggfgg Source (U.S. Code) Source (Statutes at Large)
3705(a) ........ 41:253b(f)(1) (1st sen- | June 30, 1949, ch. 288, title
tence). III, §303B(f), (g) (related
to §303B(f)), as added Pub.
L. 104-106, title XLI,
§4104(b)(3), Feb. 10, 1996,
110 Stat. 645.
3705(b) ........ 41:253b(f)(1) (last
sentence).
3705(c) . 41:253b(£)(2).
3705(d) . 41:253b(f)(3).
3705(e) . 41:253b(f)(4).
3705(f) . 41:253b(g) (related
to 41:263b(f)).

§3706. Encouragement of alternative dispute res-
olution

The Federal Acquisition Regulation shall in-
clude a provision encouraging the use of alter-
native dispute resolution techniques to provide
informal, expeditious, and inexpensive proce-
dures for an offeror to consider using before fil-
ing a protest, prior to the award of a contract,
of the exclusion of the offeror from the competi-
tive range (or otherwise from further consider-
ation) for that contract.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3773.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253b(h). June 30, 1949, ch. 288, title
III, §303B(h), as added
Pub. L. 104-106, title XLI,
§4104(b)(3), Feb. 10, 1996,

110 Stat. 645.

§ 3707. Antitrust violations

If the agency head considers that a bid or pro-
posal evidences a violation of the antitrust laws,
the agency head shall refer the bid or proposal
to the Attorney General for appropriate action.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3773.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253b(i). June 30, 1949, ch. 288, title
111, §303B(@1), formerly
§303B(e), as added Pub. L.
98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1180; redesignated as
§303B(f), Pub. L. 103-355,
title I, §1064(1), Oct. 13,
1994, 108 Stat. 3268; redes-
ignated as §303B(i), Pub.
L. 104106, title XLI,
§4104(b)(2), Feb. 10, 1996,
110 Stat. 645.

§ 3708. Protests

(a) PROTEST FILE.—

(1) ESTABLISHMENT AND ACCESS.—If, in the
case of a solicitation for a contract issued by,
or an award or proposed award of a contract
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by, the head of an executive agency, a protest
is filed pursuant to the procedures in sub-
chapter V of chapter 35 of title 31, and an ac-
tual or prospective offeror requests, a file of
the protest shall be established by the procur-
ing activity and reasonable access shall be
provided to actual or prospective offerors.

(2) REDACTED INFORMATION.—Information ex-
empt from disclosure under section 552 of title
5 may be redacted in a file established pursu-
ant to paragraph (1) unless an applicable pro-
tective order provides otherwise.

(b) AGENCY ACTIONS ON PROTESTS.—If, in con-
nection with a protest, the head of an executive
agency determines that a solicitation, proposed
award, or award does not comply with the re-
quirements of law or regulation, the head of the
executive agency may—

(1) take any action set out in subparagraphs

(A) to (F) of subsection (b)(1) of section 3554 of

title 31; and

(2) pay costs described in paragraph (1) of
section 3554(c) of title 31 within the limits re-

ferred to in paragraph (2) of section 3554(c).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3773.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

3708(a) ........ 41:253b(k). June 30, 1949, ch. 288, title
III, §303B(k), formerly
§303B(h), as added Pub. L.
103-355, title I, §1065, Oct.
13, 1994, 108 Stat. 3269; re-
designated as §303B(k),
Pub. L. 104-106, title XLI,
§4104(b)(2), Feb. 10, 1996,
110 Stat. 645; Pub. L.
104-106, title XLI, §5607(c),
Feb. 10, 1996, 110 Stat. 701,
as amended Pub. L.
104-201, title X, §1074(b)(7)
(less effective date), Sept.
23, 1996, 110 Stat. 2660.

June 30, 1949, ch. 288, title
111, §303B(1), formerly
§303B(), as added Pub. L.
103-355, title I, §1066, Oct.
13, 1994, 108 Stat. 3269; re-
designated as §303B(l),
Pub. L. 104-106, title XLI,
§4104(b)(2), Feb. 10, 1996,
110 Stat. 645.

3708(D) ........ 41:253b(1).

CHAPTER 39—SPECIFIC TYPES OF

CONTRACTS

Sec.

3901. Contracts awarded using procedures other
than sealed-bid procedures.

3902. Severable services contracts for periods cross-
ing fiscal years.

3903. Multiyear contracts.

3904. Contract authority for severable services con-
tracts and multiyear contracts.

3905. Cost contracts.

3906. Cost-reimbursement contracts.

SEPARABILITY

Act June 30, 1949, ch. 288, title VI, §604, formerly title
V, §504, 63 Stat. 403, renumbered by act Sept. 5, 1950, ch.
849, §6(a), (b), 64 Stat. 583, provided that: ‘“‘If any provi-
sion of this Act [see Tables for classification], or the
application thereof to any person or circumstances, is
held invalid, the remainder of this Act, and the applica-
tion of such provision to other persons or circum-
stances, shall not be affected thereby.”

SHARE-IN-SAVINGS CONTRACTS

Act June 30, 1949, ch. 288, title III, §317, as added Pub.
L. 107-347, title II, §210(b), Dec. 17, 2002, 116 Stat. 2934,
provided that:
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‘“(a) AUTHORITY TO ENTER INTO SHARE-IN-SAVINGS
CONTRACTS.—(1) The head of an executive agency may
enter into a share-in-savings contract for information
technology (as defined in section 11101(6) of title 40,
United States Code) in which the Government awards a
contract to improve mission-related or administrative
processes or to accelerate the achievement of its mis-
sion and share with the contractor in savings achieved
through contract performance.

‘“(2)(A) Except as provided in subparagraph (B), a
share-in-savings contract shall be awarded for a period
of not more than five years.

‘(B) A share-in-savings contract may be awarded for
a period greater than five years, but not more than 10
years, if the head of the agency determines in writing
prior to award of the contract that—

‘(1) the level of risk to be assumed and the invest-
ment to be undertaken by the contractor is likely to
inhibit the government from obtaining the needed in-
formation technology competitively at a fair and rea-
sonable price if the contract is limited in duration to
a period of five years or less; and

‘“(ii) usage of the information technology to be ac-
quired is likely to continue for a period of time suffi-
cient to generate reasonable benefit for the govern-
ment.

“(8) Contracts awarded pursuant to the authority of
this section shall, to the maximum extent practicable,
be performance-based contracts that identify objective
outcomes and contain performance standards that will
be used to measure achievement and milestones that
must be met before payment is made.

‘“(4) Contracts awarded pursuant to the authority of
this section shall include a provision containing a
quantifiable baseline that is to be the basis upon which
a savings share ratio is established that governs the
amount of payment a contractor is to receive under the
contract. Before commencement of performance of such
a contract, the senior procurement executive of the
agency shall determine in writing that the terms of the
provision are quantifiable and will likely yield value to
the Government.

‘“(5)(A) The head of the agency may retain savings re-
alized through the use of a share-in-savings contract
under this section that are in excess of the total
amount of savings paid to the contractor under the
contract, but may not retain any portion of such sav-
ings that is attributable to a decrease in the number of
civilian employees of the Federal Government perform-
ing the function. Except as provided in subparagraph
(B), savings shall be credited to the appropriation or
fund against which charges were made to carry out the
contract and shall be used for information technology.

‘(B) Amounts retained by the agency under this sub-
section shall—

‘(i) without further appropriation, remain avail-
able until expended; and

‘“(i1) be applied first to fund any contingent liabil-
ities associated with share-in-savings procurements
that are not fully funded.

““(b) CANCELLATION AND TERMINATION.—(1) If funds are
not made available for the continuation of a share-in-
savings contract entered into under this section in a
subsequent fiscal year, the contract shall be canceled
or terminated. The costs of cancellation or termination
may be paid out of—

‘‘(A) appropriations available for the performance
of the contract;

‘(B) appropriations available for acquisition of the
information technology procured under the contract,
and not otherwise obligated; or

‘“(C) funds subsequently appropriated for payments
of costs of cancellation or termination, subject to the
limitations in paragraph (3).

‘“(2) The amount payable in the event of cancellation
or termination of a share-in-savings contract shall be
negotiated with the contractor at the time the con-
tract is entered into.

‘““(3)(A) Subject to subparagraph (B), the head of an
executive agency may enter into share-in-savings con-
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tracts under this section in any given fiscal year even
if funds are not made specifically available for the full
costs of cancellation or termination of the contract if
funds are available and sufficient to make payments
with respect to the first fiscal year of the contract and
the following conditions are met regarding the funding
of cancellation and termination liability:

‘(i) The amount of unfunded contingent liability
for the contract does not exceed the lesser of—

‘() 25 percent of the estimated costs of a can-
cellation or termination; or
““(IT) $5,000,000.

‘(ii) Unfunded contingent liability in excess of
$1,000,000 has been approved by the Director of the Of-
fice of Management and Budget or the Director’s des-
ignee.

‘“(B) The aggregate number of share-in-savings con-
tracts that may be entered into under subparagraph (A)
by all executive agencies to which this chapter applies
in a fiscal year may not exceed 5 in each of fiscal years
2003, 2004, and 2005.

‘‘(c) DEFINITIONS.—In this section:

‘(1) The term ‘contractor’ means a private entity
that enters into a contract with an agency.

‘“(2) The term ‘savings’ means—

‘“(A) monetary savings to an agency; or

‘Y(B) savings in time or other benefits realized by
the agency, including enhanced revenues (other
than enhanced revenues from the collection of fees,
taxes, debts, claims, or other amounts owed the

Federal Government).

‘(3) The term ‘share-in-savings contract’ means a
contract under which—

‘“(A) a contractor provides solutions for—

‘(i) improving the agency’s mission-related or
administrative processes; or

‘“(ii) accelerating the achievement of agency
missions; and
‘“(B) the head of the agency pays the contractor

an amount equal to a portion of the savings derived

by the agency from—

‘(i) any improvements in mission-related or ad-
ministrative processes that result from imple-
mentation of the solution; or

‘“(ii) acceleration of achievement of agency mis-
sions.

‘(d) TERMINATION.—No share-in-savings contracts
may be entered into under this section after September
30, 2005.”

EX. ORD. NO. 13496. NOTIFICATION OF EMPLOYEE RIGHTS
UNDER FEDERAL LABOR LAWS

Ex. Ord. No. 13496, Jan. 30, 2009, 74 F.R. 6107, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the Federal Property and Adminis-
trative Services Act, 40 U.S.C. 101 et seq., and in order
to ensure the economical and efficient administration
and completion of Government contracts, it is hereby
ordered that:

SECTION 1. Policy. This order is designed to promote
economy and efficiency in Government procurement.
When the Federal Government contracts for goods or
services, it has a proprietary interest in ensuring that
those contracts will be performed by contractors whose
work will not be interrupted by labor unrest. The at-
tainment of industrial peace is most easily achieved
and workers’ productivity is enhanced when workers
are well informed of their rights under Federal labor
laws, including the National Labor Relations Act (Act),
29 U.S.C. 151 et seq. As the Act recognizes, ‘‘encouraging
the practice and procedure of collective bargaining and
. . . protecting the exercise by workers of full freedom
of association, self-organization, and designation of
representatives of their own choosing, for the purpose
of negotiating the terms and conditions of their em-
ployment or other mutual aid or protection” will
‘“‘eliminate the causes of certain substantial obstruc-
tions to the free flow of commerce’ and ‘‘mitigate and
eliminate these obstructions when they have oc-
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curred.” 29 U.S.C. 151. Relying on contractors whose
employees are informed of such rights under Federal
labor laws facilitates the efficient and economical com-
pletion of the Federal Government’s contracts.

SEC. 2. Contract Clause. Except in contracts exempted
in accordance with section 3 of this order, all Govern-
ment contracting departments and agencies shall, to
the extent consistent with law, include the following
provisions in every Government contract, other than
collective bargaining agreements as defined in 5 U.S.C.
7103(a)(8) and purchases under the simplified acquisi-
tion threshold as defined in the Office of Federal Pro-
curement Policy Act, 41 U.S.C. 403.

‘1. During the term of this contract, the contractor
agrees to post a notice, of such size and in such form,
and containing such content as the Secretary of Labor
shall prescribe, in conspicuous places in and about its
plants and offices where employees covered by the Na-
tional Labor Relations Act engage in activities relat-
ing to the performance of the contract, including all
places where notices to employees are customarily
posted both physically and electronically. The notice
shall include the information contained in the notice
published by the Secretary of Labor in the Federal Reg-
ister (Secretary’s Notice).

‘2. The contractor will comply with all provisions of
the Secretary’s Notice, and related rules, regulations,
and orders of the Secretary of Labor.

3. In the event that the contractor does not comply
with any of the requirements set forth in paragraphs (1)
or (2) above, this contract may be cancelled, termi-
nated, or suspended in whole or in part, and the con-
tractor may be declared ineligible for further Govern-
ment contracts in accordance with procedures author-
ized in or adopted pursuant to Executive Order [number
as provided by the Federal Register [13496]] of [insert
new date [Jan. 30, 2009]]. Such other sanctions or rem-
edies may be imposed as are provided in Executive
Order [number as provided by the Federal Register
[13496]] of [insert new date [Jan. 30, 2009]], or by rule,
regulation, or order of the Secretary of Liabor, or as are
otherwise provided by law.

‘4, The contractor will include the provisions of para-
graphs (1) through (3) above in every subcontract en-
tered into in connection with this contract (unless ex-
empted by rules, regulations, or orders of the Secretary
of Labor issued pursuant to section 3 of Executive
Order [number as provided by the Federal Register
[13496]] of [insert new date [Jan. 30, 2009]]) so that such
provisions will be binding upon each subcontractor.
The contractor will take such action with respect to
any such subcontract as may be directed by the Sec-
retary of Labor as a means of enforcing such provi-
sions, including the imposition of sanctions for non-
compliance: Provided, however, that if the contractor
becomes involved in litigation with a subcontractor, or
is threatened with such involvement, as a result of
such direction, the contractor may request the United
States to enter into such litigation to protect the in-
terests of the United States.”

SEC. 3. Administration.

(a) The Secretary of Labor (Secretary) shall be re-
sponsible for the administration and enforcement of
this order. The Secretary shall adopt such rules and
regulations and issue such orders as are necessary and
appropriate to achieve the purposes of this order.

(b) Within 120 days of the effective date of this order,
the Secretary shall initiate a rulemaking to prescribe
the size, form, and content of the notice to be posted by
a contractor under paragraph 1 of the contract clause
described in section 2 of this order. Such notice shall
describe the rights of employees under Federal labor
laws, consistent with the policy set forth in section 1
of this order.

(c) Whenever the Secretary finds that an act of Con-
gress, clarification of existing law by the courts or the
National Labor Relations Board, or other circum-
stances make modification of the contractual provi-
sions set out in subsection (a) of this section necessary
to achieve the purposes of this order, the Secretary
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promptly shall issue such rules, regulations, or orders
as are needed to cause the substitution or addition of
appropriate contractual provisions in Government con-
tracts thereafter entered into.

SEC. 4. Exemptions. (a) If the Secretary finds that the
application of any of the requirements of this order
would not serve the purposes of this order or would im-
pair the ability of the Government to procure goods or
services on an economical and efficient basis, the Sec-
retary may exempt a contracting department or agency
or group of departments or agencies from the require-
ments of any or all of the provisions of this order with
respect to a particular contract or subcontract or any
class of contracts or subcontracts.

(b) The Secretary may, if the Secretary finds that
special circumstances require an exemption in order to
serve the national interest, exempt a contracting de-
partment or agency from the requirements of any or all
of the provisions of section 2 of this order with respect
to a particular contract or subcontract or class of con-
tracts or subcontracts.

SEC. 5. Investigation.

(a) The Secretary may investigate any Government
contractor, subcontractor, or vendor to determine
whether the contractual provisions required by section
2 of this order have been violated.

Such investigations shall be conducted in accordance
with procedures established by the Secretary.

(b) The Secretary shall receive and investigate com-
plaints by employees of a Government contractor or
subcontractor, where such complaints allege a failure
to perform or a violation of the contractual provisions
required by section 2 of this order.

SEC. 6. Compliance.

(a) The Secretary, or any agency or officer in the ex-
ecutive branch lawfully designated by rule, regulation,
or order of the Secretary, may hold such hearings, pub-
lic or private, regarding compliance with this order as
the Secretary may deem advisable.

(b) The Secretary may hold hearings, or cause hear-
ings to be held, in accordance with subsection (a) of
this section, prior to imposing, ordering, or rec-
ommending the imposition of sanctions under this
order. Neither an order for cancellation, termination,
or suspension of any contract or debarment of any con-
tractor from further Government contracts under sec-
tion 7(b) of this order nor the inclusion of a contractor
on a published list of noncomplying contractors under
section 7(c) of this order shall be carried out without
affording the contractor an opportunity for a hearing.

SEC. 7. Remedies. In accordance with such rules, regu-
lations, or orders as the Secretary may issue or adopt,
the Secretary may:

(a) after consulting with the contracting department
or agency, direct that department or agency to cancel,
terminate, suspend, or cause to be cancelled, termi-
nated, or suspended, any contract, or any portion or
portions thereof, for failure of the contractor to comply
with the contractual provisions required by section 2 of
this order; contracts may be cancelled, terminated, or
suspended absolutely, or continuance of contracts may
be conditioned upon future compliance: Provided, that
before issuing a directive under this subsection, the
Secretary shall provide the head of the contracting de-
partment or agency an opportunity to offer written ob-
jections to the issuance of such a directive, which ob-
jections shall include a complete statement of reasons
for the objections, among which reasons shall be a find-
ing that completion of the contract is essential to the
agency’s mission: And provided further, that no direc-
tive shall be issued by the Secretary under this sub-
section so long as the head of the contracting depart-
ment or agency, or his or her designee, continues to ob-
ject to the issuance of such directive;

(b) after consulting with each affected contracting
department or agency, provide that one or more con-
tracting departments or agencies shall refrain from en-
tering into further contracts, or extensions or other
modifications of existing contracts, with any non-
complying contractor, until such contractor has sat-
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isfied the Secretary that such contractor has complied
with and will carry out the provisions of this order:
Provided, that before issuing a directive under this sub-
section, the Secretary shall provide the head of each
contracting department or agency an opportunity to
offer written objections to the issuance of such a direc-
tive, which objections shall include a complete state-
ment of reasons for the objections, among which rea-
sons shall be a finding that further contracts or exten-
sions or other modifications of existing contracts with
the noncomplying contractor are essential to the agen-
cy’s mission: And provided further, that no directive
shall be issued by the Secretary under this subsection
so long as the head of a contracting department or
agency, or his or her designee, continues to object to
the issuance of such directive; and

(c) publish, or cause to be published, the names of
contractors that have, in the judgment of the Sec-
retary, failed to comply with the provisions of this
order or of related rules, regulations, and orders of the
Secretary.

SEC. 8. Reports. Whenever the Secretary invokes sec-
tion 7(a) or 7(b) of this order, the contracting depart-
ment or agency shall report to the Secretary the re-
sults of the action it has taken within such time as the
Secretary shall specify.

SEC. 9. Cooperation. Each contracting department and
agency shall cooperate with the Secretary and provide
such information and assistance as the Secretary may
require in the performance of the Secretary’s functions
under this order.

SEc. 10. Sufficiency of Remedies. If the Secretary finds
that the authority vested in the Secretary by sections
5 through 9 of this order is not sufficient to effectuate
the purposes of this order, the Secretary shall develop
recommendations on how better to effectuate those
purposes.

SEC. 11. Delegation. The Secretary may, in accordance
with law, delegate any function or duty of the Sec-
retary under this order to any officer in the Depart-
ment of Labor or to any other officer in the executive
branch of the Government, with the consent of the
head of the department or agency in which that officer
serves.

SEC. 12. Implementation. To the extent permitted by
law, the Federal Acquisition Regulatory Council (FAR
Council) shall take whatever action is required to im-
plement in the Federal Acquisition Regulation (FAR)
the provisions of this order and any related rules, regu-
lations, or orders issued by the Secretary under this
order and shall amend the FAR to require each solicita-
tion of offers for a contract to include a provision that
implements section 2 of this order.

SEC. 13. Revocation of Prior Order and Actions. Execu-
tive Order 13201 of February 17, 2001, is revoked. The
heads of executive departments and agencies shall, to
the extent permitted by law, revoke expeditiously any
orders, rules, regulations, guidelines, or policies imple-
menting or enforcing Executive Order 13201.

SEC. 14. Severability. If any provision of this order, or
the application of such provision to any person or cir-
cumstance, is held to be invalid, the remainder of this
order and the application of the provisions of such to
any person or circumstances shall not be affected
thereby.

SEC. 15. General Provisions.

(a) Nothing in this order shall be construed to impair
or otherwise affect:

(i) authority granted by law to a department, agen-
cy, or the head thereof; or

(ii) functions of the Director of the Office of Man-
agement and Budget relating to budgetary, adminis-
trative, or legislative proposals.

(b) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.
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SEC. 16. Effective Date. This order shall become effec-
tive immediately, and shall apply to contracts result-
ing from solicitations issued on or after the effective
date of the rule promulgated by the Secretary pursuant
to section 3(b) of this order.

BARACK OBAMA.

EX. ORD. NoO. 13502. USE OF PROJECT LABOR AGREEMENTS
FOR FEDERAL CONSTRUCTION PROJECTS

Ex. Ord. No. 13502, Feb. 6, 2009, 74 F.R. 6985, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the Federal Property and Adminis-
trative Services Act, 40 U.S.C. 101 et seq., and in order
to promote the efficient administration and completion
of Federal construction projects, it is hereby ordered
that:

SECTION 1. Policy. (a) Large-scale construction
projects pose special challenges to efficient and timely
procurement by the Federal Government. Construction
employers typically do not have a permanent work-
force, which makes it difficult for them to predict labor
costs when bidding on contracts and to ensure a steady
supply of labor on contracts being performed. Chal-
lenges also arise due to the fact that construction
projects typically involve multiple employers at a sin-
gle location. A labor dispute involving one employer
can delay the entire project. A lack of coordination
among various employers, or uncertainty about the
terms and conditions of employment of various groups
of workers, can create frictions and disputes in the ab-
sence of an agreed-upon resolution mechanism. These
problems threaten the efficient and timely completion
of construction projects undertaken by Federal con-
tractors. On larger projects, which are generally more
complex and of longer duration, these problems tend to
be more pronounced.

(b) The use of a project labor agreement may prevent
these problems from developing by providing structure
and stability to large-scale construction projects,
thereby promoting the efficient and expeditious com-
pletion of Federal construction contracts. Accordingly,
it is the policy of the Federal Government to encourage
executive agencies to consider requiring the use of
project labor agreements in connection with large-scale
construction projects in order to promote economy and
efficiency in Federal procurement.

SEC. 2. Definitions.

(a) The term ‘‘labor organization’” as used in this
order means a labor organization as defined in 29 U.S.C.
152(5).

(b) The term ‘‘construction’ as used in this order
means construction, rehabilitation, alteration, conver-
sion, extension, repair, or improvement of buildings,
highways, or other real property.

(c) The term ‘‘large-scale construction project” as
used in this order means a construction project where
the total cost to the Federal Government is $25 million
or more.

(d) The term ‘‘executive agency’’ as used in this order
has the same meaning as in 5 U.S.C. 105, but excludes
the Government Accountability Office.

(e) The term ‘‘project labor agreement’ as used in
this order means a pre-hire collective bargaining agree-
ment with one or more labor organizations that estab-
lishes the terms and conditions of employment for a
specific construction project and is an agreement de-
scribed in 29 U.S.C. 158(f).

SEC. 3. (a) In awarding any contract in connection
with a large-scale construction project, or obligating
funds pursuant to such a contract, executive agencies
may, on a project-by-project basis, require the use of a
project labor agreement by a contractor where use of
such an agreement will (i) advance the Federal Govern-
ment’s interest in achieving economy and efficiency in
Federal procurement, producing labor-management
stability, and ensuring compliance with laws and regu-
lations governing safety and health, equal employment
opportunity, labor and employment standards, and
other matters, and (ii) be consistent with law.
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(b) If an executive agency determines under sub-
section (a) that the use of a project labor agreement
will satisfy the criteria in clauses (i) and (ii) of that
subsection, the agency may, if appropriate, require
that every contractor or subcontractor on the project
agree, for that project, to negotiate or become a party
to a project labor agreement with one or more appro-
priate labor organizations.

SEC. 4. Any project labor agreement reached pursuant
to this order shall:

(a) bind all contractors and subcontractors on the
Construction project through the inclusion of appro-
priate specifications in all relevant solicitation provi-
sions and contract documents;

(b) allow all contractors and subcontractors to com-
pete for contracts and subcontracts without regard to
whether they are otherwise parties to collective bar-
gaining agreements;

(c) contain guarantees against strikes, lockouts, and
similar job disruptions;

(d) set forth effective, prompt, and mutually binding
procedures for resolving labor disputes arising during
the project labor agreement;

(e) provide other mechanisms for labor-management
cooperation on matters of mutual interest and concern,
including productivity, quality of work, safety, and
health; and

(f) fully conform to all statutes, regulations, and Ex-
ecutive Orders.

SEC. 5. This order does not require an executive agen-
cy to use a project labor agreement on any construc-
tion project, nor does it preclude the use of a project
labor agreement in circumstances not covered by this
order, including leasehold arrangements and projects
receiving Federal financial assistance. This order also
does not require contractors or subcontractors to enter
into a project labor agreement with any particular
labor organization.

SEC. 6. Within 120 days of the date of this order, the
Federal Acquisition Regulatory Council (FAR Council),
to the extent permitted by law, shall take whatever ac-
tion is required to amend the Federal Acquisition Reg-
ulation to implement the provisions of this order.

SEC. 7. The Director of OMB, in consultation with the
Secretary of Labor and with other officials as appro-
priate, shall provide the President within 180 days of
this order, recommendations about whether broader
use of project labor agreements, with respect to both
construction projects undertaken under Federal con-
tracts and construction projects receiving Federal fi-
nancial assistance, would help to promote the economi-
cal, efficient, and timely completion of such projects.

SEC. 8. Revocation of Prior Orders, Rules, and Regula-
tions. Executive Order 13202 of February 17, 2001, and
Executive Order 13208 of April 6, 2001, are revoked. The
heads of executive agencies shall, to the extent per-
mitted by law, revoke expeditiously any orders, rules,
or regulations implementing Executive Orders 13202
and 13208.

SEC. 9. Severability. If any provision of this order, or
the application of such provision to any person or cir-
cumstance, is held to be invalid, the remainder of this
order and the application of the provisions of such to
any person or circumstance shall not be affected there-
by.
SEC. 10. General. (a) Nothing in this order shall be
construed to impair or otherwise affect:

(i) authority granted by law to an executive depart-
ment, agency, or the head thereof; or

(ii) functions of the Director of the Office of Man-
agement and Budget relating to budgetary, adminis-
trative, or legislative proposals.

(b) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.
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SEC. 11. Effective Date. This order shall be effective
immediately and shall apply to all solicitations for
contracts issued on or after the effective date of the ac-
tion taken by the FAR Council under section 6 of this
order.

BARACK OBAMA.

§3901. Contracts awarded wusing procedures
other than sealed-bid procedures

(a) AUTHORIZED TYPES.—Except as provided in
section 3905 of this title, contracts awarded after
using procedures other than sealed-bid proce-
dures may be of any type which in the opinion
of the agency head will promote the best inter-
ests of the Federal Government.

(b) REQUIRED WARRANTY.—

(1) CoNTENT.—Every contract awarded after
using procedures other than sealed-bid proce-
dures shall contain a suitable warranty, as de-
termined by the agency head, by the contrac-
tor that no person or selling agency has been
employed or retained to solicit or secure the
contract on an agreement or understanding for
a commission, percentage, brokerage, or con-
tingent fee, except for bona fide employees or
bona fide established commercial or selling
agencies the contractor maintains to secure
business.

(2) REMEDY FOR BREACH OR VIOLATION.—For
the breach or violation of the warranty, the
Federal Government may annul the contract
without liability or deduct from the contract
price or consideration the full amount of the
commission, percentage, brokerage, or contin-
gent fee.

(3) NONAPPLICATION.—Paragraph (1) does not
apply to a contract for an amount that is not
greater than the simplified acquisition thresh-
old or to a contract for the acquisition of com-
mercial items.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3774.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254(a). June 30, 1949, ch. 288, title
II1, §304(a), 63 Stat. 395;
Pub. L. 98-369, div. B, title
VII, §2714(a)(3)(A), (B),
July 18, 1984, 98 Stat. 1184;
Pub. L. 103-355, title IV,
§4103(c), title VIII,
§8204(b), Oct. 13, 1994, 108
Stat. 3341, 3396.

In subsection (b)(2), the words ‘‘in its discretion’ are
omitted as unnecessary.

§3902. Severable services contracts for periods
crossing fiscal years

(a) AUTHORITY TO ENTER INTO CONTRACT.—The
head of an executive agency may enter into a
contract for the procurement of severable serv-
ices for a period that begins in one fiscal year
and ends in the next fiscal year if (without re-
gard to any option to extend the period of the
contract) the contract period does not exceed
one year.

(b) OBLIGATION OF FUNDS.—Funds made avail-
able for a fiscal year may be obligated for the
total amount of a contract entered into under
the authority of this section.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3774.)
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HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:2531. June 30, 1949, ch. 288, title
III, §303L, as added Pub.
L. 103-355, title I, §1073,
Oct. 13, 1994, 108 Stat. 3271,
as amended Pub. L.
104-106, title XTLIIT,
§4321(a)(1), Feb. 10, 1996,
110 Stat. 671.

§3903. Multiyear contracts

(a) DEFINITION.—In this section, a multiyear
contract is a contract for the purchase of prop-
erty or services for more than one, but not more
than 5, program years.

(b) AUTHORITY TO ENTER INTO CONTRACT.—An
executive agency may enter into a multiyear
contract for the acquisition of property or serv-
ices if—

(1) funds are available and obligated for the
contract, for the full period of the contract or
for the first fiscal year in which the contract
is in effect, and for the estimated costs associ-
ated with a necessary termination of the con-
tract; and

(2) the executive agency determines that—

(A) the need for the property or services is
reasonably firm and continuing over the pe-
riod of the contract; and

(B) a multiyear contract will serve the
best interests of the Federal Government by
encouraging full and open competition or
promoting economy in administration, per-
formance, and operation of the agency’s pro-
grams.

(c) TERMINATION CLAUSE.—A multiyear con-
tract entered into under the authority of this
section shall include a clause that provides that
the contract shall be terminated if funds are not
made available for the continuation of the con-
tract in a fiscal year covered by the contract.
Funds available for paying termination costs
shall remain available for that purpose until the
costs associated with termination of the con-
tract are paid.

(d) CANCELLATION CEILING NOTICE.—Before a
contract described in subsection (b) that con-
tains a clause setting forth a cancellation ceil-
ing in excess of $10,000,000 may be awarded, the
executive agency shall give written notification
of the proposed contract and of the proposed
cancellation ceiling for that contract to Con-
gress. The contract may not be awarded until
the end of the 30-day period beginning on the
date of the notification.

(e) CONTINGENCY CLAUSE FOR APPROPRIATION
OF FUNDS.—A multiyear contract may provide
that performance under the contract after the
first year of the contract is contingent on the
appropriation of funds and (if the contract does
so provide) that a cancellation payment shall be
made to the contractor if the funds are not ap-
propriated.

(f) OTHER LAW NOT AFFECTED.—This section
does not modify or affect any other provision of
law that authorizes multiyear contracts.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3774.)
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HISTORICAL AND REVISION NOTES

gsgfffz Source (U.S. Code) Source (Statutes at Large)
3903(a) ........ 41:254c(d) (1st sen- June 30, 1949, ch. 288, title
tence). III, §304B, as added Pub.
L. 103-355, title I, §1072,
Oct. 13, 1994, 108 Stat. 3270.
3903(b) 41:254c(a).
3903(c) 41:254¢(b).
3903(d) 41:254¢(c).
3903(e) 41:254c(d) (last sen-
tence).
3903(f) ........ 41:254c(e).

§3904. Contract authority for severable services
contracts and multiyear contracts

(a) COMPTROLLER GENERAL.—The Comptroller
General may use available funds to enter into
contracts for the procurement of severable serv-
ices for a period that begins in one fiscal year
and ends in the next fiscal year and to enter into
multiyear contracts for the acquisition of prop-
erty and nonaudit-related services to the same
extent as executive agencies under sections 3902
and 3903 of this title.

(b) LIBRARY OF CONGRESS.—The Library of
Congress may use available funds to enter into
contracts for the lease or procurement of sever-
able services for a period that begins in one fis-
cal year and ends in the next fiscal year and to
enter into multiyear contracts for the acquisi-
tion of property and services pursuant to sec-
tions 3902 and 3903 of this title.

(c) CHIEF ADMINISTRATIVE OFFICER OF THE
HOUSE OF REPRESENTATIVES.—The Chief Admin-
istrative Officer of the House of Representatives
may enter into—

(1) contracts for the procurement of sever-
able services for a period that begins in one
fiscal year and ends in the next fiscal year to
the same extent as the head of an executive
agency under the authority of section 3902 of
this title; and

(2) multiyear contracts for the acquisitions
of property and nonaudit-related services to
the same extent as executive agencies under
the authority of section 3903 of this title.

(d) CONGRESSIONAL BUDGET OFFICE.—The Con-
gressional Budget Office may use available funds
to enter into contracts for the procurement of
severable services for a period that begins in one
fiscal year and ends in the next fiscal year and
may enter into multiyear contracts for the ac-
quisition of property and services to the same
extent as executive agencies under the author-
ity of sections 3902 and 3903 of this title.

(e) SECRETARY AND SERGEANT AT ARMS AND
DOORKEEPER OF THE SENATE.—Subject to regula-
tions prescribed by the Committee on Rules and
Administration of the Senate, the Secretary and
the Sergeant at Arms and Doorkeeper of the
Senate may enter into—

(1) contracts for the procurement of sever-
able services for a period that begins in one
fiscal year and ends in the next fiscal year to
the same extent and under the same condi-
tions as the head of an executive agency under
the authority of section 3902 of this title; and

(2) multiyear contracts for the acquisition of
property and services to the same extent and
under the same conditions as executive agen-
cies under the authority of section 3903 of this
title.
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(f) CAPITOL POLICE.—The United States Capitol
Police may enter into—

(1) contracts for the procurement of sever-
able services for a period that begins in one
fiscal year and ends in the next fiscal year to
the same extent as the head of an executive
agency under the authority of section 3902 of
this title; and

(2) multiyear contracts for the acquisitions
of property and nonaudit-related services to
the same extent as executive agencies under
the authority of section 3903 of this title.

(g) ARCHITECT OF THE CAPITOL.—The Architect
of the Capitol may enter into—

(1) contracts for the procurement of sever-
able services for a period that begins in one
fiscal year and ends in the next fiscal year to
the same extent as the head of an executive
agency under the authority of section 3902 of
this title; and

(2) multiyear contracts for the acquisitions
of property and nonaudit-related services to
the same extent as executive agencies under
the authority of section 3903 of this title.

(h) SECRETARY OF THE SMITHSONIAN INSTITU-
TION.—The Secretary of the Smithsonian Insti-
tution may enter into—

(1) contracts for the procurement of sever-
able services for a period that begins in one
fiscal year and ends in the next fiscal year
under the authority of section 3902 of this
title; and

(2) multiyear contracts for the acquisition of
property and services under the authority of
section 3903 of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3775.)

HISTORICAL AND REVISION NOTES

?ﬁgﬁfﬁ Source (U.S. Code) Source (Statutes at Large)

3904(a) ........ 41:2531-1. Pub. L. 105-18, title II, § 7004,
June 12, 1997, 111 Stat. 192.

3904(D) ........ 41:2531-2. Pub. L. 106-57, title II, §207,
Sept. 29, 1999, 113 Stat. 423.

3904(c) ........ 41:2531-3. Pub. L. 106-554, §1(a)(2)
[title I, §§101, 110], Dec. 21,
2000, 114 Stat. 2763A-100,
2763A-108.

3904(d) . 41:2531-4.

3904(e) . 41:2531-5. Pub. L. 108-7, div. H, title I,
§§5, 1002, 1202, Feb. 20,
2003, 117 Stat. 350, 357, 373.

3904(f) ........ 41:2531-6.

3904(g) . .| 41:2531-7.

3904(h) ....... 41:2531-8. Pub. L. 108-72, §4, Aug. 15,
2003, 117 Stat. 889.

In subsections (a)-(c) and (e)-(h), the words ‘‘procure-
ment of severable services’ are substituted for ‘‘acqui-
sition of severable services’’ for consistency with
41:2531, restated as section 3902 of the revised title.

In subsection (¢), the words ‘‘During fiscal year 2001
and any succeeding fiscal year’ are omitted as obso-
lete.

In subsection (d), the words ‘‘Beginning on December
21, 2000, and hereafter’ are omitted as obsolete.

In subsection (e), the text of 41:253[-5(b) is omitted as
obsolete.

In subsection (f), the text of 41:2531-6(b) is omitted as
obsolete.

In subsection (g), the text of 41:2531-7(b) is omitted as
obsolete.

In subsection (h), the text of 41:2531-8(b) is omitted as
obsolete.

§3905. Cost contracts

(a) COST-PLUS-A-PERCENTAGE-OF-COST CON-
TRACTS DISALLOWED.—The cost-plus-a-percent-
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age-of-cost system of contracting shall not be
used.
(b) CosT-PLUS-A-FIXED-FEE CONTRACTS.—

(1) IN GENERAL.—Except as provided in para-
graphs (2) and (3), the fee in a cost-plus-a-
fixed-fee contract shall not exceed 10 percent
of the estimated cost of the contract, not in-
cluding the fee, as determined by the agency
head at the time of entering into the contract.

(2) EXPERIMENTAL, DEVELOPMENTAL, OR RE-
SEARCH WORK.—The fee in a cost-plus-a-fixed-
fee contract for experimental, developmental,
or research work shall not exceed 15 percent of
the estimated cost of the contract, not includ-
ing the fee.

(3) ARCHITECTURAL OR ENGINEERING SERV-
ICES.—The fee in a cost-plus-a-fixed-fee con-
tract for architectural or engineering services
relating to any public works or utility project
may include the contractor’s costs and shall
not exceed 6 percent of the estimated cost, not
including the fee, as determined by the agency
head at the time of entering into the contract,
of the project to which the fee applies.

(c) NOTIFICATION.—AIll cost and cost-plus-a-
fixed-fee contracts shall provide for advance no-
tification by the contractor to the procuring
agency of any subcontract on a cost-plus-a-
fixed-fee basis and of any fixed-price sub-
contract or purchase order which exceeds in dol-
lar amount either the simplified acquisition
threshold or 5 percent of the total estimated
cost of the prime contract.

(d) RicHT ToOo AUDIT.—A procuring agency,
through any authorized representative thereof,
has the right to inspect the plans and to audit
the books and records of a prime contractor or
subcontractor engaged in the performance of a
cost or cost-plus-a-fixed-fee contract.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3776.)

HISTORICAL AND REVISION NOTES

ggggsg Source (U.S. Code) Source (Statutes at Large)
3905(a) ........ 41:254(b) (1st sen- June 30, 1949, ch. 288, title
tence words be- IIT, §304(b), 63 Stat. 395;
fore 1st comma). July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
103-355, title I, §1071, title
IV, §4402(c), title X,
§10005(e), Oct. 13, 1994, 108
Stat. 3270, 3349, 3408.
3905(D) ........ 41:254(b) (1st sen-
tence words after
1st comma).
3905(C) ........ 41:254(b) (last sen-
tence words be-
fore semicolon).
3905(A) ........ 41:254(b) (last sen-
tence words after
semicolon).

§3906. Cost-reimbursement contracts

(a) DEFINITION.—In this section, the term ‘‘ex-
ecutive agency” has the same meaning given in
section 133 of this title.

(b) REGULATIONS ON THE USE OF COST-REIM-
BURSEMENT CONTRACTS.—The Federal Acquisi-
tion Regulation shall address the use of cost-re-
imbursement contracts.

(c) CONTENT.—The regulations promulgated
under subsection (b) shall include guidance re-
garding—

(1) when and under what circumstances cost-
reimbursement contracts are appropriate;
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(2) the acquisition plan findings necessary to
support a decision to use cost-reimbursement
contracts; and

(3) the acquisition workforce resources nec-
essary to award and manage cost-reimburse-
ment contracts.

(d) ANNUAL REPORT.—

(1) IN GENERAL.—The Director of the Office
of Management and Budget shall submit an
annual report to Congressional committees
identified in subsection (e) on the use of cost-
reimbursement contracts and task or delivery
orders by all executive agencies.

(2) CONTENTS.—The report shall include—

(A) the total number and value of con-
tracts awarded and orders issued during the
covered fiscal year;

(B) the total number and value of cost-re-
imbursement contracts awarded and orders
issued during the covered fiscal year; and

(C) an assessment of the effectiveness of
the regulations promulgated pursuant to
subsection (b) in ensuring the appropriate
use of cost-reimbursement contracts.

(3) TIME REQUIREMENTS.—

(A) DEADLINE.—The report shall be submit-
ted no later than March 1 and shall cover the
fiscal year ending September 30 of the prior
year.

(B) LIMITATION.—The report shall be sub-
mitted from March 1, 2009, until March 1,
2014.

(e) CONGRESSIONAL COMMITTEES.—The report
required by subsection (d) shall be submitted
to—

(1) the Committee on Oversight and Govern-
ment Reform of the House of Representatives;

(2) the Committee on Homeland Security
and Governmental Affairs of the Senate;

(3) the Committees on Appropriations of the

House of Representatives and the Senate; and

(4) in the case of the Department of Defense
and the Department of Energy, the Commit-
tees on Armed Services of the Senate and the

House of Representatives.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3777.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254 note. Pub. L. 110-417, [div. A],
title VIII, §864(a), (b), (d),
(e), (£)(2), (g), Oct. 14, 2008,

122 Stat. 4549.

In subsection (b), the words ‘‘Not later than 270 days
after the date of the enactment of this Act’” are omit-
ted because of section 6(f) of the bill. The words ‘‘shall
address” are substituted for ‘‘shall be revised to ad-
dress’ to reflect the permanence of the provision.

In subsection (d), the words ‘‘Subject to subsection
(f)”’ are omitted as unnecessary.

AMENDMENT OF FEDERAL ACQUISITION REGULATION

Pub. L. 111-350, §6(f)(5), Jan. 4, 2011, 124 Stat. 3855,
provided that: ‘“The Federal Acquisition Regulation
shall be amended to meet the requirements of section
3906(b) of title 41, United States Code, not later than 270
days after October 14, 2008.”’
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CHAPTER 41—TASK AND DELIVERY ORDER

CONTRACTS
Sec.
4101. Definitions.
4102. Authorities or responsibilities not affected.
4103. General authority.
4104. Guidance on use of task and delivery order
contracts.
4105. Advisory and assistance services.
4106. Orders.

§4101. Definitions

In this chapter:

(1) DELIVERY ORDER CONTRACT.—The term
‘‘delivery order contract” means a contract
for property that—

(A) does not procure or specify a firm
quantity of property (other than a minimum
or maximum quantity); and

(B) provides for the issuance of orders for
the delivery of property during the period of
the contract.

(2) TASK ORDER CONTRACT.—The term ‘‘task
order contract’” means a contract for services
that—

(A) does not procure or specify a firm
quantity of services (other than a minimum
or maximum quantity); and

(B) provides for the issuance of orders for
the performance of tasks during the period
of the contract.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3778.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253k. June 30, 1949, ch. 288, title
III, §303K, as added Pub.
L. 103-355, title I, §1054(a),

Oct. 13, 1994, 108 Stat. 3265.

§4102. Authorities or responsibilities not af-
fected

This chapter does not modify or supersede, and
is not intended to impair or restrict, authorities
or responsibilities under sections 1101 to 1104 of
title 40.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3778.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253h note. Pub. L. 103-355, §1054(b),

Oct. 13, 1994, 108 Stat. 3265.

The text of section 1054(b)(1) of the Federal Acquisi-
tion Streamlining Act of 1994 (Pub. L. 103-355, 41:253h
note) is omitted as obsolete.

§4103. General authority

(a) AUTHORITY TO AWARD.—Subject to the re-
quirements of this section, section 4106 of this
title, and other applicable law, the head of an
executive agency may enter into a task or deliv-
ery order contract for procurement of services
or property.

(b) SOLICITATION.—The solicitation for a task
or delivery order contract shall include—

(1) the period of the contract, including the
number of options to extend the contract and
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the period for which the contract may be ex-
tended under each option;

(2) the maximum quantity or dollar value of
the services or property to be procured under
the contract; and

(3) a statement of work, specifications, or
other description that reasonably describes
the general scope, nature, complexity, and
purposes of the services or property to be pro-
cured under the contract.

(c) APPLICABILITY OF RESTRICTION ON USE OF
NONCOMPETITIVE PROCEDURES.—The head of an
executive agency may use procedures other than
competitive procedures to enter into a task or
delivery order contract under this section only
if an exception in section 3304(a) of this title ap-
plies to the contract and the use of those proce-
dures is approved in accordance with section
3304(e) of this title.

(d) SINGLE AND MULTIPLE CONTRACT AWARDS.—

(1) EXERCISE OF AUTHORITY.—The head of an
executive agency may exercise the authority
provided in this section—

(A) to award a single task or delivery order
contract; or

(B) if the solicitation states that the head
of the executive agency has the option to do
so, to award separate task or delivery order
contracts for the same or similar services or
property to 2 or more sources.

(2) DETERMINATION NOT REQUIRED.—No deter-
mination under section 3303 of this title is re-
quired for an award of multiple task or deliv-
ery order contracts under paragraph (1)(B).

(3) SINGLE SOURCE AWARD FOR TASK OR DELIV-
ERY ORDER CONTRACTS EXCEEDING $100,000,000.—

(A) WHEN SINGLE AWARDS ARE ALLOWED.—

No task or delivery order contract in an

amount estimated to exceed $100,000,000 (in-

cluding all options) may be awarded to a sin-
gle source unless the head of the executive
agency determines in writing that—

(i) the task or delivery orders expected
under the contract are so integrally relat-
ed that only a single source can reasonably
perform the work;

(ii) the contract provides only for firm,
fixed price task orders or delivery orders
for—

(I) products for which unit prices are
established in the contract; or

(IT) services for which prices are estab-
lished in the contract for the specific
tasks to be performed;

(iii) only one source is qualified and ca-
pable of performing the work at a reason-
able price to the Federal Government; or

(iv) Dbecause of exceptional circum-
stances, it is necessary in the public inter-
est to award the contract to a single
source.

(B) NOTIFICATION OF CONGRESS.—The head
of the executive agency shall notify Con-
gress within 30 days after any determination
under subparagraph (A)({iv).

(4) REGULATIONS.—Regulations implement-
ing this subsection shall establish—

(A) a preference for awarding, to the maxi-

mum extent practicable, multiple task or
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delivery order contracts for the same or
similar services or property under paragraph
(LH(B); and

(B) criteria for determining when award of
multiple task or delivery order contracts
would not be in the best interest of the Fed-
eral Government.

(e) CONTRACT MODIFICATIONS.—A task or deliv-
ery order may not increase the scope, period, or
maximum value of the task or delivery order
contract under which the order is issued. The
scope, period, or maximum value of the contract
may be increased only by modification of the
contract.

(f) INAPPLICABILITY TO CONTRACTS FOR ADVI-
SORY AND ASSISTANCE SERVICES.—Except as
otherwise specifically provided in section 4105 of
this title, this section does not apply to a task
or delivery order contract for the acquisition of
advisory and assistance services (as defined in
section 1105(g) of title 31).

(g) RELATIONSHIP TO OTHER CONTRACTING AU-
THORITY.—Nothing in this section may be con-
strued to limit or expand any authority of the
head of an executive agency or the Adminis-
trator of General Services to enter into sched-
ule, multiple award, or task or delivery order
contracts under any other provision of law.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3778.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253h. June 30, 1949, ch. 288, title
III, §303H, as added Pub.
L. 103-355, title I, §1054(a),
Oct. 13, 1994, 108 Stat. 3261;
Pub. L. 110-181, title VIII,
§843(b)(1), Jan. 28, 2008, 122
Stat. 238.

In subsection (a), the words ‘‘(as defined in section
263k of this title)”’ are omitted as unnecessary.

§4104. Guidance on use of task and delivery
order contracts

(a) GUIDANCE IN FEDERAL ACQUISITION REGULA-
TION.—The Federal Acquisition Regulation is-
sued in accordance with sections 1121(b) and
1303(a)(1) of this title shall provide guidance to
agencies on the appropriate use of task and de-
livery order contracts in accordance with this
chapter and sections 2304a to 2304d of title 10.

(b) CONTENT OF REGULATIONS.—The regulations
issued pursuant to subsection (a) at a minimum
shall provide specific guidance on—

(1) the appropriate use of Government-wide
and other multiagency contracts entered into
in accordance with this chapter and sections
2304a to 2304d of title 10; and

(2) steps that agencies should take in enter-
ing into and administering multiple award
task and delivery order contracts to ensure
compliance with the requirement in—

(A) section 11312 of title 40 for capital plan-
ning and investment control in purchases of
information technology products and serv-
ices;

(B) section 4106(c) of this title and section
2304c(b) of title 10 to ensure that all contrac-
tors are afforded a fair opportunity to be
considered for the award of task and deliv-
ery orders; and
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(C) section 4106(e) of this title and section
2304c(c) of title 10 for a statement of work in
each task or delivery order issued that clear-
ly specifies all tasks to be performed or
property to be delivered under the order.

(c) FEDERAL SUPPLY SCHEDULES PROGRAM.—
The Administrator for Federal Procurement
Policy shall consult with the Administrator of
General Services to assess the effectiveness of
the multiple awards schedule program of the
General Services Administration referred to in
section 152(3) of this title that is administered
as the Federal Supply Schedules program. The
assessment shall include examination of—

(1) the administration of the program by the

Administrator of General Services; and

(2) the ordering and program practices fol-
lowed by Federal customer agencies in using
schedules established under the program.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3780.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253h note. Pub. L. 106-65, div. A, title
VIII, §804, Oct. 5, 1999, 113

Stat. 704.

In this section, the text of section 804(d) of the Na-
tional Defense Authorization Act for Fiscal Year 2000
(Pub. L. 106-65, 41:253h note) is omitted as obsolete.

In subsection (a), the words ‘‘Not later than 180 days
after the date of the enactment of this Act’ and ‘‘be re-
vised to”’ are omitted as obsolete.

In subsection (b)(1), the words ‘‘this chapter and sec-
tions 2304a to 2304d of title 10"’ are substituted for ‘‘the
provisions of law referred to in that subsection” for
clarity.

§4105. Advisory and assistance services

(a) DEFINITION.—In this section, the term ‘‘ad-
visory and assistance services” has the same
meaning given that term in section 1105(g) of
title 31.

(b) AUTHORITY TO AWARD.—

(1) IN GENERAL.—Subject to the requirements
of this section, section 4106 of this title, and
other applicable law, the head of an executive
agency may enter into a task order contract
for procurement of advisory and assistance
services.

(2) ONLY UNDER THIS SECTION.—The head of
an executive agency may enter into a task
order contract for advisory and assistance
services only under this section.

(c) CONTRACT PERIOD.—The period of a task
order contract entered into under this section,
including all periods of extensions of the con-
tract under options, modifications, or otherwise,
may not exceed 5 years unless a longer period is
specifically authorized in a law that is applica-
ble to the contract.

(d) CONTENT OF NOTICE.—The notice required
by section 1708 of this title and section 8(e) of
the Small Business Act (156 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope,
magnitude, and duration of the proposed task
order contract in a manner that would reason-
ably enable a potential offeror to decide whether
to request the solicitation and consider submit-
ting an offer.
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(e) REQUIRED CONTENT OF SOLICITATION AND
CONTRACT.—

(1) SOLICITATION.—The solicitation shall in-
clude the information (regarding services) de-
scribed in section 4103(b) of this title.

(2) CoONTRACT.—A task order contract en-
tered into under this section shall contain the
same information that is required by para-
graph (1) to be included in the solicitation of
offers for that contract.

(f) MULTIPLE AWARDS.—

(1) AUTHORITY TO MAKE MULTIPLE AWARDS.—
On the basis of one solicitation, the head of an
executive agency may award separate task
order contracts under this section for the
same or similar services to 2 or more sources
if the solicitation states that the head of the
executive agency has the option to do so.

(2) CONTENT OF SOLICITATION.—In the case of
a task order contract for advisory and assist-
ance services to be entered into under this sec-
tion, if the contract period is to exceed 3 years
and the contract amount is estimated to ex-
ceed $10,000,000 (including all options), the so-
licitation shall—

(A) provide for a multiple award author-
ized under paragraph (1); and

(B) include a statement that the head of
the executive agency may also elect to
award only one task order contract if the
head of the executive agency determines in
writing that only one of the offerors is capa-
ble of providing the services required at the
level of quality required.

(3) NONAPPLICATION.—Paragraph (2) does not
apply in the case of a solicitation for which
the head of the executive agency concerned de-
termines in writing that, because the services
required under the contract are unique or
highly specialized, it is not practicable to
award more than one contract.

(g) CONTRACT MODIFICATIONS.—

(1) INCREASE IN SCOPE, PERIOD, OR MAXIMUM
VALUE OF CONTRACT ONLY BY MODIFICATION OF
CONTRACT.—A task order may not increase the
scope, period, or maximum value of the task
order contract under which the order is issued.
The scope, period, or maximum value of the
contract may be increased only by modifica-
tion of the contract.

(2) USE OF COMPETITIVE PROCEDURES.—Unless
use of procedures other than competitive pro-
cedures is authorized by an exception in sec-
tion 3304(a) of this title and approved in ac-
cordance with section 3304(e) of this title,
competitive procedures shall be used for mak-
ing such a modification.

(3) NoTICE.—Notice regarding the modifica-
tion shall be provided in accordance with sec-
tion 1708 of this title and section 8(e) of the
Small Business Act (15 U.S.C. 637(e)).

(h) CONTRACT EXTENSIONS.—

(1) WHEN CONTRACT MAY BE EXTENDED.—Not-
withstanding the limitation on the contract
period set forth in subsection (¢) or in a solici-
tation or contract pursuant to subsection (f), a
contract entered into by the head of an execu-
tive agency under this section may be ex-
tended on a sole-source basis for a period not
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exceeding 6 months if the head of the execu-
tive agency determines that—

(A) the award of a follow-on contract has
been delayed by circumstances that were not
reasonably foreseeable at the time the ini-
tial contract was entered into; and

(B) the extension is necessary to ensure
continuity of the receipt of services pending
the award of, and commencement of per-
formance under, the follow-on contract.

(2) LIMIT OF ONE EXTENSION.—A task order
contract may be extended under paragraph (1)
only once and only in accordance with the
limitations and requirements of this sub-
section.

(i) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section does not apply to a contract for the
acquisition of property or services that includes
acquisition of advisory and assistance services if
the head of the executive agency entering into
the contract determines that, under the con-
tract, advisory and assistance services are nec-
essarily incident to, and not a significant com-
ponent of, the contract.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3780.)

HISTORICAL AND REVISION NOTES

?ggggg Source (U.S. Code) Source (Statutes at Large)

4105(Q) ........ 41:253i(1). June 30, 1949, ch. 288, title
111, §303I, as added Pub. L.
103-355, title I, §1054(a),
Oct. 13, 1994, 108 Stat. 3262.

4105(b) ........ 41:253i(a).

4105(c)(1) .... | 41:253i(b).

4105(c)(2) .... | 41:253i note. Pub. L. 109-364, div. A, title
VIII, §834(b), (c) (related
to (b)), Oct. 17, 2006, 120
Stat. 2333.

4105(d) ........ 41:253i(c).

4105(€) ........ 41:253i(d).

4105(f) .| 41:253i(e).

4105(g) 41:253i(f).

4105(h) 41:253i(g).

4105(1) 41:253i(h).

In subsection (b)(1), the words ‘‘(as defined in section
263Kk of this title)”’ are omitted as unnecessary.

In subsection (c¢)(2)(C), the words ‘‘Committee on
Oversight and Government Reform” are substituted for
“Committee on Government Reform” on authority of
Rule X(1)(m) of the Rules of the House of Representa-
tives, adopted by House Resolution No. 6 (110th Con-
gress, January 5, 2007).

SENATE REVISION AMENDMENT

Senate amendment to the bill effectively struck out
subsec. (¢)(2) and redesignated subsec. (c)(1) as (c). See
S. Amdt. 4726 (111th Cong.), 156 Cong. Rec. S8442, Dec.
2, 2010 (daily ed.).

§4106. Orders

(a) APPLICATION.—This section applies to task
and delivery order contracts entered into under
sections 4103 and 4105 of this title.

(b) ACTIONS NOT REQUIRED FOR ISSUANCE OF
ORDERS.—The following actions are not required
for issuance of a task or delivery order under a
task or delivery order contract:

(1) A separate notice for the order under sec-
tion 1708 of this title or section 8(e) of the
Small Business Act (156 U.S.C. 637(e)).

(2) Except as provided in subsection (c), a
competition (or a waiver of competition ap-
proved in accordance with section 3304(e) of
this title) that is separate from that used for
entering into the contract.
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(¢) MULTIPLE AWARD CONTRACTS.—When mul-
tiple contracts are awarded under section
4103(d)(1)(B) or 4105(f) of this title, all contrac-
tors awarded the contracts shall be provided a
fair opportunity to be considered, pursuant to
procedures set forth in the contracts, for each
task or delivery order in excess of $2,5600 that is
to be issued under any of the contracts, unless—

(1) the executive agency’s need for the serv-
ices or property ordered is of such unusual ur-
gency that providing the opportunity to all of
those contractors would result in unaccept-
able delays in fulfilling that need;

(2) only one of those contractors is capable
of providing the services or property required
at the level of quality required because the
services or property ordered are unique or
highly specialized;

(3) the task or delivery order should be is-
sued on a sole-source basis in the interest of
economy and efficiency because it is a logical
follow-on to a task or delivery order already
issued on a competitive basis; or

(4) it is necessary to place the order with a
particular contractor to satisfy a minimum
guarantee.

(d) ENHANCED COMPETITION FOR ORDERS IN EX-
CESS OF $5,000,000.—In the case of a task or deliv-
ery order in excess of $5,000,000, the requirement
to provide all contractors a fair opportunity to
be considered under subsection (c¢) is not met un-
less all such contractors are provided, at a mini-
mum—

(1) a notice of the task or delivery order that
includes a clear statement of the executive
agency’s requirements;

(2) a reasonable period of time to provide a
proposal in response to the notice;

(3) disclosure of the significant factors and
subfactors, including cost or price, that the
executive agency expects to consider in evalu-
ating such proposals, and their relative impor-
tance;

(4) in the case of an award that is to be made
on a best value basis, a written statement doc-
umenting—

(A) the basis for the award; and
(B) the relative importance of quality and
price or cost factors; and

(5) an opportunity for a post-award debrief-
ing consistent with the requirements of sec-
tion 3704 of this title.

(e) STATEMENT OF WORK.—A task or delivery
order shall include a statement of work that
clearly specifies all tasks to be performed or
property to be delivered under the order.

(f) PROTESTS.—

(1) PROTEST NOT AUTHORIZED.—A protest is
not authorized in connection with the issuance
or proposed issuance of a task or delivery
order except for—

(A) a protest on the ground that the order
increases the scope, period, or maximum
value of the contract under which the order
is issued; or

(B) a protest of an order valued in excess
of $10,000,000.

(2) JURISDICTION OVER PROTESTS.—Notwith-
standing section 3556 of title 31, the Comptrol-

ler General shall have exclusive jurisdiction of
a protest authorized under paragraph (1)(B).

(3) EFFECTIVE PERIOD.—Paragraph (1)(B) and
paragraph (2) of this subsection shall not be in
effect after September 30, 2016.

(g) TASK AND DELIVERY ORDER OMBUDSMAN.—

(1) APPOINTMENT OR DESIGNATION AND RE-
SPONSIBILITIES.—The head of each executive
agency who awards multiple task or delivery
order contracts under section 4103(d)(1)(B) or
4105(f) of this title shall appoint or designate a
task and delivery order ombudsman who shall
be responsible for reviewing complaints from
the contractors on those contracts and ensur-
ing that all of the contractors are afforded a
fair opportunity to be considered for task or
delivery orders when required under sub-
section (c¢).

(2) WHO IS ELIGIBLE.—The task and delivery
order ombudsman shall be a senior agency of-
ficial who is independent of the contracting of-
ficer for the contracts and may be the execu-
tive agency’s advocate for competition.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3782;
Pub. L. 111-383, div. A, title X, §1075(f)(5)(B),
Jan. 7, 2011, 124 Stat. 4376; Pub. L. 112-81, div. A,
title VIII, §813, Dec. 31, 2011, 125 Stat. 1491.)

AMENDMENT NOT SHOWN IN TEXT

This section was derived from section 253j of
former Title 41, Public Contracts, which was
amended by Pub. L. 110-181, div. A, title VIII,
$§843(b)(2)(C), Jan. 28, 2008, 122 Stat. 239, to add
subsec. (e), from which subsec. (f) of this section
was derived, prior to being repealed and reen-
acted as this section by Pub. L. 111-350, §§3,
7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. The direc-
tory language of section 843(b)(2)(C) of Pub. L.
110-181 was amended by Pub. L. 111-383, div. A,
title X, §1075()(5)(B), Jan. 7, 2011, 124 Stat.
4376. For applicability of that amendment to
this section, see section 6(a) of Pub. L. 111-350,
set out as a Transitional and Savings Provi-
sions note preceding section 101 of this title.
Section 843(b)(2)(C) of Pub. L. 110-181 was
amended by striking ‘‘paragraph (1) and in-
serting ‘‘subparagraph (A)’.

HISTORICAL AND REVISION NOTES

ggggffg Source (U.S. Code) Source (Statutes at Large)

4106(a) ........ 41:253j(g). June 30, 1949, ch. 288, title
III, §303J, as added Pub.
L. 103-355, title I, §1054(a),
Oct. 13, 1994, 108 Stat. 3264;
Pub. L. 110-181, div. A,
title VIII, §843(b)(2), Jan.
28, 2008, 122 Stat. 238.

4106(D) ... 41:253j(a).

4106(c) 41:253j(b).

4106(d) 41:253j(d).

4106(e) 41:253j(c).

4106(f) 41:253j(e).

4106(g) 41:253j(f).

In subsection (g)(2), the words ‘‘advocate for competi-
tion”’ are substituted for ‘‘competition advocate’ for
consistency with section 1705 of the revised title.

AMENDMENTS

2011—Subsec. (£)(3). Pub. L. 112-81 amended par. (3)
generally. Prior to amendment, text read as follows:
‘“This subsection shall be in effect for three years, be-
ginning on the date that is 120 days after January 28,
2008.”’
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§4301. Definitions

In this chapter:

(1) COMPENSATION.—The term ‘‘compensa-
tion”’, for a fiscal year, means the total
amount of wages, salary, bonuses, and deferred
compensation for the fiscal year, whether
paid, earned, or otherwise accruing, as re-
corded in an employer’s cost accounting
records for the fiscal year.

(2) COVERED CONTRACT.—The term ‘‘covered
contract’” means a contract for an amount in
excess of $500,000 that is entered into by an ex-
ecutive agency, except that the term does not
include a fixed-price contract without cost in-
centives or any firm fixed-price contract for
the purchase of commercial items.

(3) FISCAL YEAR.—The term ‘‘fiscal year”
means a fiscal year established by a contrac-
tor for accounting purposes.

(4) SENIOR EXECUTIVE.—The term ‘‘senior ex-
ecutive’”’, with respect to a contractor, means
the 5 most highly compensated employees in
management positions at each home office and
each segment of the contractor.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3784.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

4301(1) ........ 41:256(m)(1). June 30, 1949, ch. 288, title
III, §306(m), as added Pub.
L. 105-85, title VIII,
§808(b)(2), Nov. 18, 1997, 111
Stat. 1836; Pub. L. 105-261,
title VIII, §804(b), Oct. 17,
1998, 112 Stat. 2083.

June 30, 1949, ch. 288, title
III, §306(1)(1), as added
Pub. L. 100-700, §8(a)(1),
Nov. 19, 1988, 102 Stat.
4634; Pub. L. 103-355, title
II, §2151, Oct. 13, 1994, 108
Stat. 3315.

4301(2) ........ 41:256(1)(1).

4301(3) ........
4301(4) ........

41:256(m)(3).
41:256(m)(2).

§4302. Adjustment of threshold amount of cov-
ered contract

Effective on October 1 of each year that is di-
visible by 5, the amount set forth in section
4301(2) of this title shall be adjusted to the
equivalent amount in constant fiscal year 1994
dollars. An adjusted amount that is not evenly
divisible by $50,000 shall be rounded to the near-
est multiple of $50,000. If an amount is evenly di-
visible by $25,000 but is not evenly divisible by
$50,000, the amount shall be rounded to the next
higher multiple of $50,000.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3784.)
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HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:256(1)(2). June 30, 1949, ch. 288, title
III, §306(1)(2), as added
Pub. L. 100-700, §8(a)(1),
Nov. 19, 1988, 102 Stat.
4634; Pub. L. 103-355, title
II, §2151, Oct. 13, 1994, 108
Stat. 3315.

§4303. Effect of submission of unallowable costs

(a) INDIRECT COST THAT VIOLATES FEDERAL AC-
QUISITION REGULATION COST PRINCIPLE.—An ex-
ecutive agency shall require that a covered con-
tract provide that if the contractor submits to
the executive agency a proposal for settlement
of indirect costs incurred by the contractor for
any period after those costs have been accrued
and if that proposal includes the submission of a
cost that is unallowable because the cost vio-
lates a cost principle in the Federal Acquisition
Regulation or an executive agency supplement
to the Federal Acquisition Regulation, the cost
shall be disallowed.

(b) PENALTY FOR VIOLATION OF COST PRIN-
CIPLE.—

(1) UNALLOWABLE COST IN PROPOSAL.—If the
executive agency determines that a cost sub-
mitted by a contractor in its proposal for set-
tlement is expressly unallowable under a cost
principle referred to in subsection (a) that de-
fines the allowability of specific selected
costs, the executive agency shall assess a pen-
alty against the contractor in an amount
equal to—

(A) the amount of the disallowed cost allo-
cated to covered contracts for which a pro-
posal for settlement of indirect costs has
been submitted; plus

(B) interest (to be computed based on pro-
visions in the Federal Acquisition Regula-
tion) to compensate the Federal Government
for the use of the amount which a contractor
has been paid in excess of the amount to
which the contractor was entitled.

(2) COST DETERMINED TO BE UNALLOWABLE BE-
FORE PROPOSAL SUBMITTED.—If the executive
agency determines that a proposal for settle-
ment of indirect costs submitted by a contrac-
tor includes a cost determined to be unallow-
able in the case of that contractor before the
submission of that proposal, the executive
agency shall assess a penalty against the con-
tractor in an amount equal to 2 times the
amount of the disallowed cost allocated to
covered contracts for which a proposal for set-
tlement of indirect costs has been submitted.

(c) WAIVER OF PENALTY.—The Federal Acquisi-
tion Regulation shall provide for a penalty
under subsection (b) to be waived in the case of
a contractor’s proposal for settlement of indi-
rect costs when—

(1) the contractor withdraws the proposal be-
fore the formal initiation of an audit of the
proposal by the Federal Government and re-
submits a revised proposal;

(2) the amount of unallowable costs subject
to the penalty is insignificant; or

(3) the contractor demonstrates, to the con-
tracting officer’s satisfaction, that—
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(A) it has established appropriate policies
and personnel training and an internal con-
trol and review system that provide assur-
ances that unallowable costs subject to pen-
alties are precluded from being included in
the contractor’s proposal for settlement of
indirect costs; and

(B) the unallowable costs subject to the
penalty were inadvertently incorporated
into the proposal.

(d) APPLICABILITY OF CONTRACT DISPUTES PRO-
CEDURE.—An action of an executive agency
under subsection (a) or (b)—

(1) shall be considered a final decision for
the purposes of section 7103 of this title; and

(2) is appealable in the manner provided in
section 7104(a) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3784.)

HISTORICAL AND REVISION NOTES

gsggjg Source (U.S. Code) Source (Statutes at Large)

4303(2) ..vvee.. 41:256(a). June 30, 1949, ch. 288, title
III, §306(a)—(d), as added
Pub. L. 100-700, §8(a)(1),
Nov. 19, 1988, 102 Stat.
4634; Pub. L. 103-355, title
II, §2151, Oct. 13, 1994, 108
Stat. 3309.

4303(b) . 41:256(b).

4303(c) . 41:256(c).

4303(Q) . 41:256(d).

In subsection (a), the words ‘‘(referred to in section
421(c)(1) of this title)”” are omitted as unnecessary.

§4304. Specific costs not allowable

(a) SPECIFIC CosTs.—The following costs are
not allowable under a covered contract:

(1) Costs of entertainment, including amuse-
ment, diversion, and social activities, and any
costs directly associated with those costs
(such as tickets to shows or sports events,
meals, lodging, rentals, transportation, and
gratuities).

(2) Costs incurred to influence (directly or
indirectly) legislative action on any matter
pending before Congress, a State legislature,
or a legislative body of a political subdivision
of a State.

(3) Costs incurred in defense of any civil or
criminal fraud proceeding or similar proceed-
ing (including filing of any false certification)
brought by the Federal Government where the
contractor is found liable or had pleaded nolo
contendere to a charge of fraud or similar pro-
ceeding (including filing of a false certifi-
cation).

(4) Payments of fines and penalties resulting
from violations of, or failure to comply with,
Federal, State, local, or foreign laws and regu-
lations, except when incurred as a result of
compliance with specific terms and conditions
of the contract or specific written instructions
from the contracting officer authorizing in ad-
vance those payments in accordance with ap-
plicable provisions of the Federal Acquisition
Regulation.

(5) Costs of membership in any social, din-
ing, or country club or organization.

(6) Costs of alcoholic beverages.

(7) Contributions or donations, regardless of
the recipient.

(8) Costs of advertising designed to promote
the contractor or its products.

(9) Costs of promotional items and memora-
bilia, including models, gifts, and souvenirs.

(10) Costs for travel by commercial aircraft
that exceed the amount of the standard com-
mercial fare.

(11) Costs incurred in making any payment
(commonly known as a ‘‘golden parachute
payment’’) that is—

(A) in an amount in excess of the normal
severance pay paid by the contractor to an
employee on termination of employment;
and

(B) paid to the employee contingent on,
and following, a change in management con-
trol over, or ownership of, the contractor or
a substantial portion of the contractor’s as-
sets.

(12) Costs of commercial insurance that pro-
tects against the costs of the contractor for
correction of the contractor’s own defects in
materials or workmanship.

(13) Costs of severance pay paid by the con-
tractor to foreign nationals employed by the
contractor under a service contract performed
outside the United States, to the extent that
the amount of severance pay paid in any case
exceeds the amount paid in the industry in-
volved under the customary or prevailing
practice for firms in that industry providing
similar services in the United States, as deter-
mined under the Federal Acquisition Regula-
tion.

(14) Costs of severance pay paid by the con-
tractor to a foreign national employed by the
contractor under a service contract performed
in a foreign country if the termination of the
employment of the foreign national is the re-
sult of the closing of, or the curtailment of ac-
tivities at, a Federal Government facility in
that country at the request of the government
of that country.

(15) Costs incurred by a contractor in con-
nection with any criminal, civil, or adminis-
trative proceeding commenced by the Federal
Government or a State, to the extent provided
in section 4310 of this title.

(16) Costs of compensation of senior execu-
tives of contractors for a fiscal year, regard-
less of the contract funding source, to the ex-
tent that the compensation exceeds the bench-
mark compensation amount determined appli-
cable for the fiscal year by the Administrator
under section 1127 of this title.

(b) WAIVER OF SEVERANCE PAY RESTRICTIONS

FOR FOREIGN NATIONALS.—

(1) EXECUTIVE AGENCY DETERMINATION.—Pur-
suant to the Federal Acquisition Regulation
and subject to the availability of appropria-
tions, an executive agency, in awarding a cov-
ered contract, may waive the application of
paragraphs (13) and (14) of subsection (a) to
that contract if the executive agency deter-
mines that—

(A) the application of those provisions to
that contract would adversely affect the
continuation of a program, project, or activ-
ity that provides significant support services
for employees of the executive agency posted
outside the United States;
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(B) the contractor has taken (or has estab-
lished plans to take) appropriate actions
within the contractor’s control to minimize
the amount and number of incidents of the
payment of severance pay by the contractor
to employees under the contract who are for-
eign nationals; and

(C) the payment of severance pay is nec-
essary to comply with a law that is gener-
ally applicable to a significant number of
businesses in the country in which the for-
eign national receiving the payment per-
formed services under the contract or is nec-
essary to comply with a collective bargain-
ing agreement.

(2) SOLICITATION TO INCLUDE STATEMENT
ABOUT WAIVER.—An executive agency shall in-
clude in the solicitation for a covered contract
a statement indicating—

(A) that a waiver has been granted under
paragraph (1) for the contract; or

(B) whether the executive agency will con-
sider granting a waiver and, if the executive
agency will consider granting a waiver, the
criteria to be used in granting the waiver.

(3) DETERMINATION TO BE MADE BEFORE CON-
TRACT AWARDED.—An executive agency shall
make the final determination whether to
grant a waiver under paragraph (1) with re-
spect to a covered contract before award of the
contract.

(c) ESTABLISHMENT OF DEFINITIONS, EXCLU-
SIONS, LIMITATIONS, AND QUALIFICATIONS.—The
provisions of the Federal Acquisition Regulation
implementing this chapter may establish appro-
priate definitions, exclusions, limitations, and
qualifications. A submission by a contractor of
costs that are incurred by the contractor and
that are claimed to be allowable under Depart-
ment of Energy management and operating con-
tracts shall be considered a proposal for settle-
ment of indirect costs incurred by the contrac-
tor for any period after those costs have been
accrued.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3785.)

HISTORICAL AND REVISION NOTES

};gg;lsfz Source (U.S. Code) Source (Statutes at Large)
4304 .....oeeenen 41:256(e). June 30, 1949, ch. 288, title

III, §306(e), as added Pub.
L. 100-700, §8(a)(1), Nov.
19, 1988, 102 Stat. 4634;
Pub. L. 103-355, title II,
§2151, Oct. 13, 1994, 108
Stat. 3310; Pub. L. 105-85,
title VIII, §808(b)(1), Nov.
18, 1997, 111 Stat. 1836.

REVISION OF COST PRINCIPLE RELATING TO ENTERTAIN-
MENT, GIFT, AND RECREATION COSTS FOR CONTRAC-
TOR EMPLOYEES

Pub. L. 103-355, title II, §2192, Oct. 13, 1994, 108 Stat.
3315, provided that:

‘‘(a) CosTs NOT ALLOWABLE.—(1) The costs of gifts or
recreation for employees of a contractor or members of
their families that are provided by the contractor to
improve employee morale or performance or for any
other purpose are not allowable under a covered con-
tract unless, within 120 days after the date of the enact-
ment of this Act [Oct. 13, 1994], the Federal Acquisition
Regulatory Council prescribes amendments to the Fed-
eral Acquisition Regulation specifying circumstances
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under which such costs are allowable under a covered
contract.

‘(2) Not later than 90 days after the date of the enact-
ment of this Act, the Federal Acquisition Regulatory
Council shall amend the cost principle in the Federal
Acquisition Regulation that is set out in section
31.205-14 of title 48, Code of Federal Regulations, relat-
ing to unallowability of entertainment costs—

““(A) by inserting in the cost principle a statement
that costs made specifically unallowable under that
cost principle are not allowable under any other cost
principle; and

“(B) by striking out ‘(but see 31.205-1 and 31.205-13)’.
‘“(b) DEFINITIONS.—In this section:

‘(1) The term ‘employee’ includes officers and di-
rectors of a contractor.

‘“(2) The term ‘covered contract’ has the meaning
given such term in section 2324(]) of title 10, United
States Code (as amended by section 2101(c) [2101(d)]),
and section 306(7) of the Federal Property and Admin-
istrative Services Act of 1949 (as added by section
2151) [see 41 U.S.C. 4301(2)].

‘‘(c) EFFECTIVE DATE.—Any amendments to the Fed-
eral Acquisition Regulation made pursuant to sub-
section (a) shall apply with respect to costs incurred
after the date on which the amendments made by sec-
tion 2101 apply (as provided in section 10001 [set out as
an Effective Date of 1994 Amendment note under sec-
tion 2302 of Title 10, Armed Forces]) or the date on
which the amendments made by section 2151 apply (as
provided in section 10001), whichever is later.”

EX. ORD. NoO. 13494. ECONOMY IN GOVERNMENT
CONTRACTING

Ex. Ord. No. 13494, Jan. 30, 2009, 74 F.R. 6101, as
amended by Ex. Ord. No. 13517, §2, Oct. 30, 2009, 74 F.R.
57239, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the Federal Property and Adminis-
trative Services Act, 40 U.S.C. 101 et seq., it is hereby
ordered that:

SECTION 1. To promote economy and efficiency in
Government contracting, certain costs that are not di-
rectly related to the contractors’ provision of goods
and services to the Government shall be unallowable
for payment, thereby directly reducing Government ex-
penditures. This order is also consistent with the policy
of the United States to remain impartial concerning
any labor-management dispute involving Government
contractors. This order does not restrict the manner in
which recipients of Federal funds may expend those
funds.

SEC. 2. It is the policy of the executive branch in pro-
curing goods and services that, to ensure the economi-
cal and efficient administration of Government con-
tracts, contracting departments and agencies, when
they enter into, receive proposals for, or make dis-
bursements pursuant to a contract as to which certain
costs are treated as unallowable, shall treat as unal-
lowable the costs of any activities undertaken to per-
suade employees—whether employees of the recipient
of the Federal disbursements or of any other entity—to
exercise or not to exercise, or concerning the manner of
exercising, the right to organize and bargain collec-
tively through representatives of the employees’ own
choosing. Such unallowable costs shall be excluded
from any billing, claim, proposal, or disbursement ap-
plicable to any such Federal Government contract.

SEC. 3. Contracting departments and agencies shall
treat as allowable costs incurred in maintaining satis-
factory relations between the contractor and its em-
ployees (other than the costs of any activities under-
taken to persuade employees to exercise or not to exer-
cise, or concerning the manner of exercising, the right
to organize and bargain collectively), including costs of
labor management committees, employee publications,
and other related activities. See 48 C.F.R. 31.205-21.

SEC. 4. Examples of costs unallowable under section 2
of this order include the costs of the following activi-
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ties, when they are undertaken to persuade employees
to exercise or not to exercise, or concern the manner of
exercising, rights to organize and bargain collectively:

(a) preparing and distributing materials;

(b) hiring or consulting legal counsel or consultants;

(c) holding meetings (including paying the salaries of
the attendees at meetings held for this purpose); and

(d) planning or conducting activities by managers,
supervisors, or union representatives during work
hours.

SEC. 5. Within 150 days of the effective date of this
order, the Federal Acquisition Regulatory Council
(FAR Council) shall adopt such rules and regulations
and issue such orders as are deemed necessary and ap-
propriate to carry out this order. Such rules, regula-
tions, and orders shall minimize the costs of compli-
ance for contractors and shall not interfere with the
ability of contractors to engage in advocacy through
activities for which they do not claim reimbursement.

SEC. 6. Each contracting department or agency shall
cooperate with the FAR Council and provide such infor-
mation and assistance as the FAR Council may require
in the performance of its functions under this order.

SEC. 7. (a) This order shall be implemented consistent
with applicable law and subject to the availability of
appropriations.

(b) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

SEC. 8. This order shall become effective imme-
diately, and shall apply to contracts resulting from so-
licitations issued on or after the effective date of the
action taken by the FAR Council under section 5 of
this order.

BARACK OBAMA.
§4305. Required regulations

(a) IN GENERAL.—The Federal Acquisition Reg-
ulation shall contain provisions on the allow-
ability of contractor costs. Those provisions
shall define in detail and in specific terms the
costs that are unallowable, in whole or in part,
under covered contracts.

(b) SPECIFIC ITEMS.—The regulations shall, at
a minimum, clarify the cost principles applica-
ble to contractor costs of the following:

(1) Air shows.

(2) Membership in civic, community,
professional organizations.

(3) Recruitment.

(4) Employee morale and welfare.

(5) Actions to influence (directly or indi-
rectly) executive branch action on regulatory
and contract matters (other than costs in-
curred in regard to contract proposals pursu-
ant to solicited or unsolicited bids).

(6) Community relations.

(7) Dining facilities.

(8) Professional and consulting services, in-
cluding legal services.

(9) Compensation.

(10) Selling and marketing.

(11) Travel.

(12) Public relations.

(13) Hotel and meal expenses.

(14) Expense of corporate aircraft.

(15) Company-furnished automobiles.

(16) Advertising.

(17) Conventions.

(c) ADDITIONAL REQUIREMENTS.—

(1) WHEN QUESTIONED COSTS MAY BE RE-
SOLVED.—The Federal Acquisition Regulation

and
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shall require that a contracting officer not re-
solve any questioned costs until the contract-
ing officer has obtained—
(A) adequate documentation of those
costs; and
(B) the opinion of the contract auditor on
the allowability of those costs.

(2) PRESENCE OF CONTRACT AUDITOR.—The
Federal Acquisition Regulation shall provide
that, to the maximum extent practicable, a
contract auditor be present at any negotiation
or meeting with the contractor regarding a de-
termination of the allowability of indirect
costs of the contractor.

(3) SETTLEMENT TO REFLECT AMOUNT OF INDI-
VIDUAL QUESTIONED COSTS.—The Federal Acqui-
sition Regulation shall require that all cat-
egories of costs designated in the report of a
contract auditor as questioned with respect to
a proposal for settlement be resolved in a
manner so that the amount of the individual
questioned costs that are paid will be reflected
in the settlement.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3787.)

HISTORICAL AND REVISION NOTES

I;:gtlisfz Source (U.S. Code) Source (Statutes at Large)
4305(a) ........ 41:256(f)(1) (1st, 2d June 30, 1949, ch. 288, title
sentences). III, §306(f), as added Pub.
L. 100-700, §8(a)(1), Nov.
19, 1988, 102 Stat. 4634;
Pub. L. 103-355, title II,
§21561, Oct. 13, 1994, 108
Stat. 3312.
4305(Db) ........ 41:256(f)(1) (last sen-
tence).
4305(C) ........ 41:256(£)(2)-(4).

§4306. Applicability of regulations to subcontrac-
tors

The regulations referred to in sections 4304
and 4305(a) and (b) of this title shall require
prime contractors of a covered contract, to the
maximum extent practicable, to apply the provi-
sions of those regulations to all subcontractors
of the covered contract.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
4306 ............ 41:256(g). June 30, 1949, ch. 288, title

III, §306(g), as added Pub.
L. 100-700, §8(a)(1), Nov.
19, 1988, 102 Stat. 4634;
Pub. L. 103-355, title II,
§2151, Oct. 13, 1994, 108
Stat. 3313.

§4307. Contractor certification

(a) CONTENT AND FORM.—A proposal for settle-
ment of indirect costs applicable to a covered
contract shall include a certification by an offi-
cial of the contractor that, to the best of the
certifying official’s knowledge and belief, all in-
direct costs included in the proposal are allow-
able. The certification shall be in a form pre-
scribed in the Federal Acquisition Regulation.

(b) WAIVER.—AnN executive agency may, in an
exceptional case, waive the requirement for cer-
tification under subsection (a) in the case of a
contract if the agency—
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(1) determines that it would be in the inter-
est of the Federal Government to waive the
certification; and

(2) states in writing the reasons for the de-
termination and makes the determination
available to the public.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:256(h). June 30, 1949, ch. 288, title
III, §306(h), as added Pub.
L. 100-700, §8(a)(1), Nov.

19, 1988, 102 Stat. 4634;

Pub. L. 103-355, title II,
§2151, Oct. 13, 1994, 108
Stat. 3313.

§4308. Penalties for submission of cost known to
be unallowable

The submission to an executive agency of a
proposal for settlement of costs for any period
after those costs have been accrued that in-
cludes a cost that is expressly specified by stat-
ute or regulation as being unallowable, with the
knowledge that the cost is unallowable, is sub-
ject to section 287 of title 18 and section 3729 of
title 31.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:256(1). June 30, 1949, ch. 288, title
ITI, §306(i), as added Pub.
L. 100-700, §8(a)(1), Nov.
19, 1988, 102 Stat. 4634;
Pub. L. 103-355, title II,
§2151, Oct. 13, 1994, 108
Stat. 3313.

§4309. Burden of proof on contractor

In a proceeding before a board of contract ap-
peals, the United States Court of Federal
Claims, or any other Federal court in which the
reasonableness of indirect costs for which a con-
tractor seeks reimbursement from the Federal
Government is in issue, the burden of proof is on
the contractor to establish that those costs are
reasonable.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:256(j). June 30, 1949, ch. 288, title
III, §306(j), as added Pub.
L. 100-700, §8(a)(1), Nov.
19, 1988, 102 Stat. 4634;
Pub. L. 103-355, title II,
§2151, Oct. 13, 1994, 108
Stat. 3313.

§4310. Proceeding costs not allowable

(a) DEFINITIONS.—In this section:

(1) CosTs.—The term ‘‘costs’, with respect
to a proceeding, means all costs incurred by a
contractor, whether before or after the com-
mencement of the proceeding, including—

(A) administrative and clerical expenses;

(B) the cost of legal services, including
legal services performed by an employee of
the contractor;
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(C) the cost of the services of accountants
and consultants retained by the contractor;
and

(D) the pay of directors, officers, and em-
ployees of the contractor for time devoted
by those directors, officers, and employees
to the proceeding.

(2) PENALTY.—The term ‘‘penalty’ does not
include restitution, reimbursement, or com-
pensatory damages.

(3) PROCEEDING.—The term ‘‘proceeding’’ in-
cludes an investigation.

(b) IN GENERAL.—Except as otherwise provided
in this section, costs incurred by a contractor in
connection with a criminal, civil, or administra-
tive proceeding commenced by the Federal Gov-
ernment or a State are not allowable as reim-
bursable costs under a covered contract if the
proceeding—

(1) relates to a violation of, or failure to
comply with, a Federal or State statute or
regulation; and

(2) results in a disposition described in sub-
section (c).

(c) COVERED DISPOSITIONS.—A disposition re-
ferred to in subsection (b)(2) is any of the follow-
ing:
(1) In a criminal proceeding, a conviction
(including a conviction pursuant to a plea of
nolo contendere) by reason of the violation or
failure referred to in subsection (b).

(2) In a civil or administrative proceeding in-
volving an allegation of fraud or similar mis-
conduct, a determination of contractor liabil-
ity on the basis of the violation or failure re-
ferred to in subsection (b).

(3) In any civil or administrative proceeding,
the imposition of a monetary penalty by rea-
son of the violation or failure referred to in
subsection (b).

(4) A final decision to do any of the follow-
ing, by reason of the violation or failure re-
ferred to in subsection (b):

(A) Debar or suspend the contractor.
(B) Rescind or void the contract.
(C) Terminate the contract for default.

(5) A disposition of the proceeding by con-
sent or compromise if the disposition could
have resulted in a disposition described in
paragraph (1), (2), (3), or (4).

(d) CosSTS ALLOWED BY SETTLEMENT AGREE-
MENT IN PROCEEDING COMMENCED BY FEDERAL
GOVERNMENT.—In the case of a proceeding re-
ferred to in subsection (b) that is commenced by
the Federal Government and is resolved by con-
sent or compromise pursuant to an agreement
entered into by a contractor and the Federal
Government, the costs incurred by the contrac-
tor in connection with the proceeding that are
otherwise not allowable as reimbursable costs
under subsection (b) may be allowed to the ex-
tent specifically provided in that agreement.

(e) COSTS SPECIFICALLY AUTHORIZED BY EXECU-
TIVE AGENCY IN PROCEEDING COMMENCED BY
STATE.—In the case of a proceeding referred to
in subsection (b) that is commenced by a State,
the executive agency that awarded the covered
contract involved in the proceeding may allow
the costs incurred by the contractor in connec-
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tion with the proceeding as reimbursable costs if
the executive agency determines, in accordance
with the Federal Acquisition Regulation, that
the costs were incurred as a result of—

(1) a specific term or condition of the con-
tract; or

(2) specific written instructions of the execu-
tive agency.

(f) OTHER ALLOWABLE COSTS.—

(1) IN GENERAL.—Except as provided in para-
graph (3), costs incurred by a contractor in
connection with a criminal, civil, or adminis-
trative proceeding commenced by the Federal
Government or a State in connection with a
covered contract may be allowed as reimburs-
able costs under the contract if the costs are
not disallowable under subsection (b), but only
to the extent provided in paragraph (2).

(2) AMOUNT OF ALLOWABLE COSTS.—

(A) MAXIMUM AMOUNT ALLOWED.—The
amount of the costs allowable under para-
graph (1) in any case may not exceed the
amount equal to 80 percent of the amount of
the costs incurred, to the extent that the
costs are determined to be otherwise allow-
able and allocable under the Federal Acqui-
sition Regulation.

(B) CONTENT OF REGULATIONS.—Regulations
issued for the purpose of subparagraph (A)
shall provide for appropriate consideration
of the complexity of procurement litigation,
generally accepted principles governing the
award of legal fees in civil actions involving
the Federal Government as a party, and
other factors as may be appropriate.

(3) WHEN OTHERWISE ALLOWABLE COSTS ARE
NOT ALLOWABLE.—In the case of a proceeding
referred to in paragraph (1), contractor costs
otherwise allowable as reimbursable costs
under this subsection are not allowable if—

(A) the proceeding involves the same con-
tractor misconduct alleged as the basis of
another criminal, civil, or administrative
proceeding; and

(B) the costs of the other proceeding are
not allowable under subsection (b).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3789.)

HISTORICAL AND REVISION NOTES
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(1) make advance, partial, progress or other
payments under contracts for property or
services made by the agency; and

(2) insert in solicitations for procurement of
property or services a provision limiting to
small business concerns advance or progress
payments.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3790.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:255(a). June 30, 1949, ch. 288, title
III, §305(a), 63 Stat. 396;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
85-800, §4, Aug. 28, 1958, 72
Stat. 966; Pub. L. 103-355,
title II, §2051(a)(2), (c),
Oct. 13, 1994, 108 Stat. 3304.

RELATIONSHIP TO PROMPT PAYMENT REQUIREMENTS

Pub. L. 103-355, title II, §2051(f), Oct. 13, 1994, 108 Stat.
3306, provided that: ‘“The amendments made by this
section [see Tables for classification] are not intended
to impair or modify procedures required by the provi-
sions of chapter 39 of title 31, United States Code, and
the regulations issued pursuant to such provisions of
law (as such procedures are in effect on the date of the
enactment of this Act [Oct. 13, 1994]), except that the
Government may accept payment terms offered by a
contractor offering a commercial item.”’

§4502. Payment

(a) BASIS FOR PAYMENT.—When practicable,
payments under section 4501 of this title shall be
made on any of the following bases:

(1) Performance measured by objective,
quantifiable methods such as delivery of ac-
ceptable items, work measurement, or statis-
tical process controls.

(2) Accomplishment of events defined in the
program management plan.

(3) Other quantifiable measures of results.

(b) PAYMENT AMOUNT.—Payments made under
section 4501 of this title may not exceed the un-
paid contract price.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3791.)

HISTORICAL AND REVISION NOTES

’;jg;fjg Source (U.S. Code) Source (Statutes at Large) f;gggfg;f Source (U.S. Code) Source (Statutes at Large)
4310a) ....... 41:256(K)(6). June 30, 1949, ch. 288, title  4502(a) ........ 41:255(h). June 30, 1949, ch. 288, title
TII, §306(k), as added Pub. 111, §305(b), as added Pub.
L. 100-700, §8(a)1), Nov. L. 103-355, title IL
19, 1988, 102 Stat. 4634 §2051(b), Oct. 13, 1994, 108
Pub. L. 103-355, title II, Stat. 3304.
§2151, Oct. 13, 1994, 108  4502(b) ........ 41:255(c). June 30, 1949, ch. 288, title
Stat. 3313. TII, §305(c), 63 Stat. 396:
4310(b) 41:256(k)(1). July 12, 1952, ch. 703,
4310(c) 41:256(K)(2). §1(m), 66 Stat. 594; Pub. L.,
4310(d) .11 | 41:256(K)(3). 85-800, §4. Aug. 28, 1958, 72
4310(e) | 41:256(10)(2). Stat. 966; Pub. L. 103-355,
4310(f) ... 41:256(K)(5). title II, §2051(a)3), (5).

CHAPTER 45—CONTRACT FINANCING

Sec.

4501. Authority of executive agency.
4502. Payment.

4503. Security for advance payments.
4504. Conditions for progress payments.
4505. Payments for commercial items.
4506. Action in case of fraud.

§4501. Authority of executive agency
An executive agency may—

Oct. 13, 1994, 108 Stat. 3304.

§4503. Security for advance payments

Advance payments under section 4501 of this
title may be made only on adequate security
and a determination by the agency head that to
do so would be in the public interest. The secu-
rity may be in the form of a lien in favor of the
Federal Government on the property contracted
for, on the balance in an account in which the
payments are deposited, and on such of the prop-
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erty acquired for performance of the contract as
the parties may agree. This lien shall be para-
mount to all other liens and is effective imme-
diately upon the first advancement of funds
without filing, notice, or any other action by
the Federal Government.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3791.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:255(d). June 30, 1949, ch. 288, title
III, §305(d), 63 Stat. 396;
July 12, 1952, ch. 703,
§1(m), 66 Stat. 594; Pub. L.
85-800, §4, Aug. 28, 1958, 72
Stat. 966; Pub. L. 103-355,
title II, §2051(a)(4), (5), (d),
Oct. 13, 1994, 108 Stat. 3304.

§4504. Conditions for progress payments

(a) PAYMENT COMMENSURATE WITH WORK.—The
executive agency shall ensure that a payment
for work in progress (including materials, labor,
and other items) under a contract of an execu-
tive agency that provides for those payments is
commensurate with the work accomplished that
meets standards established under the contract.
The contractor shall provide information and
evidence the executive agency determines is
necessary to permit the executive agency to
carry out this subsection.

(b) LIMITATION.—The executive agency shall
ensure that progress payments referred to in
subsection (a) are not made for more than 80
percent of the work accomplished under the con-
tract as long as the executive agency has not
made the contractual terms, specifications, and
price definite.

(c) APPLICATION.—This section applies to a
contract in an amount greater than $25,000.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3791.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:255(e). June 30, 1949, ch. 288, title
ITI, §305(e), as added Pub.
L. 103-355, title II,
§2051(e), Oct. 13, 1994, 108
Stat. 3304, as amended
Pub. L. 104-106, title
XLIII, §4321(a)(4), Feb. 10,
1996, 110 Stat. 671.

§4505. Payments for commercial items

(a) TERMS AND CONDITIONS FOR PAYMENTS.—
Payments under section 4501 of this title for
commercial items may be made under terms and
conditions that the head of the executive agency
determines are appropriate or customary in the
commercial marketplace and are in the best in-
terests of the Federal Government.

(b) SECURITY FOR PAYMENTS.—The head of the
executive agency shall obtain adequate security
for the payments. If the security is in the form
of a lien in favor of the Federal Government, the
lien is paramount to all other liens and is effec-
tive immediately on the first payment, without
filing, notice, or other action by the Federal
Government.

(¢c) LIMITATION ON ADVANCE PAYMENTS.—Ad-
vance payments made under section 4501 of this
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title for commercial items may include pay-
ments, in a total amount not more than 15 per-
cent of the contract price, in advance of any per-
formance of work under the contract.

(d) NONAPPLICATION OF CERTAIN CONDITIONS.—
The conditions of sections 4503 and 4504 of this
title need not be applied if they would be incon-
sistent, as determined by the head of the execu-
tive agency, with commercial terms and condi-
tions pursuant to this section.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3791.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:255(f). June 30, 1949, ch. 288, title
111, §305(f), as added Pub.
L. 103-355, title II,
§2051(e), Oct. 13, 1994, 108
Stat. 3304, as amended
Pub. L. 104-106, title
XLIII, §4321(a)(4), Feb. 10,
1996, 110 Stat. 671.

§4506. Action in case of fraud

(a) DEFINITION.—In this section, the term
“remedy coordination official’’, with respect to
an executive agency, means the individual or en-
tity in that executive agency who coordinates
within that executive agency the administration
of criminal, civil, administrative, and contrac-
tual remedies resulting from investigations of
fraud or corruption related to procurement ac-
tivities.

(b) RECOMMENDATION TO REDUCE OR SUSPEND
PAYMENTS.—In any case in which the remedy co-
ordination official of an executive agency finds
that there is substantial evidence that the re-
quest of a contractor for advance, partial, or
progress payment under a contract awarded by
that executive agency is based on fraud, the
remedy coordination official shall recommend
that the executive agency reduce or suspend fur-
ther payments to that contractor.

(c) REDUCTION OR SUSPENSION OF PAYMENTS.—
The head of an executive agency receiving a rec-
ommendation under subsection (b) in the case of
a contractor’s request for payment under a con-
tract shall determine whether there is substan-
tial evidence that the request is based on fraud.
On making an affirmative determination, the
head of the executive agency may reduce or sus-
pend further payments to the contractor under
the contract.

(d) EXTENT OF REDUCTION OR SUSPENSION.—The
extent of any reduction or suspension of pay-
ments by an executive agency under subsection
(c) on the basis of fraud shall be reasonably com-
mensurate with the anticipated loss to the Fed-
eral Government resulting from the fraud.

(e) WRITTEN JUSTIFICATION.—A written jus-
tification for each decision of the head of an ex-
ecutive agency whether to reduce or suspend
payments under subsection (c¢), and for each rec-
ommendation received by the executive agency
in connection with the decision, shall be pre-
pared and be retained in the files of the execu-
tive agency.

(f) NoTICE.—The head of each executive agency
shall prescribe procedures to ensure that, before
the head of the executive agency decides to re-
duce or suspend payments in the case of a con-
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tractor under subsection (c), the contractor is
afforded notice of the proposed reduction or sus-
pension and an opportunity to submit matters
to the executive agency in response to the pro-
posed reduction or suspension.

(g) REVIEW.—Not later than 180 days after the
date on which the head of an executive agency
reduces or suspends payments to a contractor
under subsection (c), the remedy coordination
official of the executive agency shall—

(1) review the determination of fraud on
which the reduction or suspension is based;
and

(2) transmit a recommendation to the head
of the executive agency whether the suspen-
sion or reduction should continue.

(h) REPORT.—The head of each executive agen-
cy who receives recommendations made by the
remedy coordination official of the executive
agency to reduce or suspend payments under
subsection (c¢) during a fiscal year shall prepare
for that year a report that contains the recom-
mendations, the actions taken on the recom-
mendations and the reasons for those actions,
and an assessment of the effects of those actions
on the Federal Government. The report shall be
available to any Member of Congress on request.

(i) RESTRICTION ON DELEGATION.—The head of
an executive agency may not delegate respon-
sibilities under this section to an individual in a
position below level IV of the Executive Sched-
ule.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3792.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:255(g). June 30, 1949, ch. 288, title
ITI, §305(g), as added Pub.
L. 103-355, title  II,
§2051(e), Oct. 13, 1994, 108
Stat. 3305, as amended
Pub. L. 104-106, title
XLIII, §4321(a)(4), Feb. 10,
1996, 110 Stat. 671.

CHAPTER 47—MISCELLANEOUS

Sec.

4701. Determinations and decisions.

4702. Prohibition on release of contractor propos-
als.

4703. Validation of proprietary data restrictions.

4704. Prohibition of contractors Ilimiting sub-
contractor sales directly to Federal Govern-
ment.

4705. Protection of contractor employees from re-
prisal for disclosure of certain information.

4706. Examination of facilities and records of con-
tractor.

4707. Remission of liquidated damages.

4708. Payment of reimbursable indirect costs in
cost-type research and development con-
tracts with educational institutions.

4709. Implementation of electronic commerce capa-
bility.

4710. Limitations on tiering of subcontractors.

4711. Linking of award and incentive fees to acqui-

sition outcomes.
§4701. Determinations and decisions

(a) INDIVIDUAL OR CLASS DETERMINATIONS AND
DECISIONS AUTHORIZED.—

(1) IN GENERAL.—Determinations and deci-

sions required to be made under this division
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by the head of an executive agency or provided
in this division or chapters 1 to 11 of title 40
to be made by the Administrator of General
Services or other agency head may be made
for an individual purchase or contract or, ex-
cept for determinations or decisions made
under sections 3105, 3301, 3303 to 3305,
3306(a)-(e), and 3308, chapter 37, and section
4702 of this title or to the extent expressly pro-
hibited by another law, for a class of purchases
or contracts.

(2) DELEGATION.—Except as provided in sec-
tion 3304(a)(7) of this title, and except as pro-
vided in section 121(d)(1) and (2) of title 40 with
respect to the Administrator of General Serv-
ices, the agency head, in the discretion and
subject to the direction of the agency head,
may delegate powers provided by this division
or chapters 1 to 11 of title 40, including the
making of determinations and decisions de-
scribed in paragraph (1), to other officers or of-
ficials of the agency.

(3) FINALITY.—The determinations and deci-
sions are final.

(b) WRITTEN FINDINGS.—

(1) BASIS FOR CERTAIN DETERMINATIONS.—
Each determination or decision under section
3901, 3905, 4503, or 4706(d)(2)(B) of this title
shall be based on a written finding by the indi-
vidual making the determination or decision.
A finding under section 4503 or 4706(d)(2)(B)
shall set out facts and circumstances that sup-
port the determination or decision.

(2) FINALITY.—Each finding referred to in
paragraph (1) is final.

(3) MAINTAINING COPIES OF FINDINGS.—The
head of an executive agency shall maintain for
a period of not less than 6 years a copy of each
finding referred to in paragraph (1) that is
made by an individual in that executive agen-
cy. The period begins on the date of the deter-
mination or decision to which the finding re-
lates.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3793.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:257. June 30, 1949, ch. 288, title
III, §307, 63 Stat. 396; Pub.
L. 85-800, §5, Aug. 28, 1958,
72 Stat. 967; Pub. L. 89-343,
§§3, 4, Nov. 8, 1965, 79 Stat.
1303; Pub. L. 98-369, title
VII, §2714(a)(4), July 18,
1984, 98 Stat. 1184; Pub. L.
104-106, title XLIII,
§4321(e)(6), Feb. 10, 1996,
110 Stat. 675; Pub. L.
104-316, title I, §121(c),
Oct. 19, 1996, 110 Stat. 3836.

June 30, 1949, ch. 288, title
III, §312, as added Pub. L.
103-355, title I, §1553, Oct.
13, 1994, 108 Stat. 3300.

41:262.

§4702. Prohibition on release of contractor pro-
posals

(a) DEFINITION.—In this section, the term ‘‘pro-
posal’” means a proposal, including a technical,
management, or cost proposal, submitted by a
contractor in response to the requirements of a
solicitation for a competitive proposal.

(b) PROHIBITION.—A proposal in the possession
or control of an executive agency may not be
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made available to any person under section 552
of title 5.

(c) NONAPPLICATION.—Subsection (b) does not
apply to a proposal that is set forth or incor-
porated by reference in a contract entered into
between the agency and the contractor that sub-
mitted the proposal.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3794.)

HISTORICAL AND REVISION NOTES

Igsggfg Source (U.S. Code) Source (Statutes at Large)

4702(a) ........ 41:253b(m)(3). June 30, 1949, ch. 288, title
ITI, §303B(m), as added
Pub. L. 104-201, title VIII,
§821(b), Sept. 23, 1996, 110
Stat. 2609.

4702(b) ........ 41:253b(m)(1).

4702(C) ........ 41:253b(m)(2).

In subsection (b), the words ‘‘Except as provided in
paragraph (2)’ are omitted as unnecessary.

§4703. Validation of proprietary data restrictions

(a) CONTRACT THAT PROVIDES FOR DELIVERY OF
TECHNICAL DATA.—A contract for property or
services entered into by an executive agency
that provides for the delivery of technical data
shall provide that—

(1) a contractor or subcontractor at any tier
shall be prepared to furnish to the contracting
officer a written justification for any restric-
tion the contractor or subcontractor asserts
on the right of the Federal Government to use
the data; and

(2) the contracting officer may review the
validity of a restriction the contractor or sub-
contractor asserts under the contract on the
right of the Federal Government to use tech-
nical data furnished to the Federal Govern-
ment under the contract if the contracting of-
ficer determines that reasonable grounds exist
to question the current validity of the as-
serted restriction and that the continued ad-
herence to the asserted restriction by the Fed-
eral Government would make it impracticable
to procure the item competitively at a later
time.

(b) CHALLENGE OF RESTRICTION.—If after a re-
view the contracting officer determines that a
challenge to the asserted restriction is war-
ranted, the contracting officer shall provide
written notice to the contractor or subcontrac-
tor asserting the restriction. The notice shall
state—

(1) the grounds for challenging the asserted
restriction; and

(2) the requirement for a response within 60
days justifying the current validity of the as-
serted restriction.

(c) ADDITIONAL TIME FOR RESPONSES.—If a con-
tractor or subcontractor asserting a restriction
subject to this section submits to the contract-
ing officer a written request showing the need
for additional time to comply with the require-
ment to justify the current validity of the as-
serted restriction, the contracting officer shall
provide appropriate additional time to ade-
quately permit the justification to be submit-
ted.

(d) MULTIPLE CHALLENGES.—If a party assert-
ing a restriction receives notices of challenges
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to restrictions on technical data from more than
one contracting officer, and notifies each con-
tracting officer of the existence of more than
one challenge, the contracting officer initiating
the earliest challenge, after consultation with
the party asserting the restriction and the other
contracting officers, shall formulate a schedule
of responses to each of the challenges that will
afford the party asserting the restriction with
an equitable opportunity to respond to each
challenge.

(e) DECISION ON VALIDITY OF ASSERTED RE-
STRICTION.—

(1) NO RESPONSE SUBMITTED.—The contract-
ing officer shall issue a decision pertaining to
the validity of the asserted restriction if the
contractor or subcontractor does not submit a
response under subsection (b).

(2) RESPONSE SUBMITTED.—Within 60 days of
receipt of a justification submitted in response
to the notice provided pursuant to subsection
(b), a contracting officer shall issue a decision
or notify the party asserting the restriction of
the time within which a decision will be is-
sued.

(f) CLAIM DEEMED CLAIM WITHIN CHAPTER 71.—
A claim pertaining to the validity of the as-
serted restriction that is submitted in writing to
a contracting officer by a contractor or sub-
contractor at any tier is deemed to be a claim
within the meaning of chapter 71 of this title.

(g) FINAL DISPOSITION OF CHALLENGE.—

(1) CHALLENGE IS SUSTAINED.—If the con-
tracting officer’s challenge to the restriction
on the right of the Federal Government to use
technical data is sustained on final disposi-
tion—

(A) the restriction is cancelled; and

(B) if the asserted restriction is found not
to be substantially justified, the contractor
or subcontractor, as appropriate, is liable to
the Federal Government for payment of the
cost to the Federal Government of reviewing
the asserted restriction and the fees and
other expenses (as defined in section
2412(d)(2)(A) of title 28) incurred by the Fed-
eral Government in challenging the asserted
restriction, unless special circumstances
would make the payment unjust.

(2) CHALLENGE NOT SUSTAINED.—If the con-
tracting officer’s challenge to the restriction
on the right of the Federal Government to use
technical data is not sustained on final dis-
position, the Federal Government—

(A) continues to be bound by the restric-
tion; and

(B) is liable for payment to the party as-
serting the restriction for fees and other ex-
penses (as defined in section 2412(d)(2)(A) of
title 28) incurred by the party asserting the
restriction in defending the asserted restric-
tion if the challenge by the Federal Govern-
ment is found not to be made in good faith.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3794.)
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ggg;fgz Source (U.S. Code) Source (Statutes at Large) I;gggfgz Source (U.S. Code) Source (Statutes at Large)

4703(a) ........ 41:253d(a). June 30, 1949, ch. 288, title 4704(c) ........ 41:253g(c). June 30, 1949, ch. 288, title
II1, §303D, formerly §303E, III, §303G(c), as added
as added Pub. L. 98-577, Pub. L. 103-355, title IV,
title II, §203(a), Oct. 30, §4103(b), Oct. 13, 1994, 108
1984, 98 Stat. 3071; renum- Stat. 3341.
bered §303D, Pub. L. 4704(d) ........ 41:253g(d). June 30, 1949, ch. 288, title
9-145, title XIII, III, §303G(d), as added
§1304(c)(4)(A), Nov. 8, 1985, Pub. L. 103-355, title VIII,
99 Stat. 742. §8204(a), Oct. 13, 1994, 108

4703(b) ........ 41:253d(b). Stat. 3396.

4703(c) ........ | 41:253d(c) (1st sen-

tence). .
4703(d) .. 41:253d(c) (last sen- §4705. Protection of contractor employees from
tence). : : I :

4703e) .. 41:2530(0). reprisal for disclosure of certain information

4703(f) ........ | 41:253d(e). . .

4703(g) oo 41:953A(f). (a) DEFINITIONS.—In this section:

§4704. Prohibition of contractors limiting sub-
contractor sales directly to Federal Govern-
ment

(a) CONTRACT RESTRICTIONS.—Each contract
for the purchase of property or services made by
an executive agency shall provide that the con-
tractor will not—

(1) enter into an agreement with a sub-
contractor under the contract that has the ef-
fect of unreasonably restricting sales by the
subcontractor directly to the Federal Govern-
ment of any item or process (including com-
puter software) made or furnished by the sub-
contractor under the contract (or any follow-
on production contract); or

(2) otherwise act to restrict unreasonably
the ability of a subcontractor to make sales
described in paragraph (1) to the Federal Gov-
ernment.

(b) RIGHTS UNDER LAW PRESERVED.—This sec-
tion does not prohibit a contractor from assert-
ing rights it otherwise has under law.

(c) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section does not apply to a contract for an
amount that is not greater than the simplified
acquisition threshold.

(d) INAPPLICABILITY WHEN GOVERNMENT TREAT-
ED SIMILARLY TO OTHER PURCHASERS.—An agree-
ment between the contractor in a contract for
the acquisition of commercial items and a sub-
contractor under the contract that restricts
sales by the subcontractor directly to persons
other than the contractor may not be considered
to unreasonably restrict sales by that sub-
contractor to the Federal Government in viola-
tion of the provision included in the contract
pursuant to subsection (a) if the agreement does
not result in the Federal Government being
treated differently with regard to the restriction
than any other prospective purchaser of the
commercial items from that subcontractor.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3795.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

4704(a) ........ 41:253g(a). June 30, 1949, ch. 288, title
III, §303G(a), (b), formerly
§303H, as added Pub. L.
98-577, title II, §206(a),
Oct. 30, 1984, 98 Stat. 3073;
renumbered §303G, Pub. L.
99-145, title XII1,
§1304(c)(4)(A), Nov. 8, 1985,
99 Stat. 742.

4704(b) ........ 41:253g(b).

(1) CONTRACT.—The term ‘‘contract’ means a
contract awarded by the head of an executive
agency.

(2) CONTRACTOR.—The term ‘‘contractor”
means a person awarded a contract with an ex-
ecutive agency.

(3) INSPECTOR GENERAL.—The term ‘‘Inspec-
tor General” means an Inspector General ap-
pointed under the Inspector General Act of
1978 (6 U.S.C. App.).

(b) PROHIBITION OF REPRISALS.—An employee
of a contractor may not be discharged, demoted,
or otherwise discriminated against as a reprisal
for disclosing to a Member of Congress or an au-
thorized official of an executive agency or the
Department of Justice information relating to a
substantial violation of law related to a con-
tract (including the competition for, or negotia-
tion of, a contract).

(¢) INVESTIGATION OF COMPLAINTS.—AnN individ-
ual who believes that the individual has been
subjected to a reprisal prohibited by subsection
(b) may submit a complaint to the Inspector
General of the executive agency. Unless the In-
spector General determines that the complaint
is frivolous, the Inspector General shall inves-
tigate the complaint and, on completion of the
investigation, submit a report of the findings of
the investigation to the individual, the contrac-
tor concerned, and the head of the agency. If the
executive agency does not have an Inspector
General, the duties of the Inspector General
under this section shall be performed by an offi-
cial designated by the head of the executive
agency.

(d) REMEDY AND ENFORCEMENT AUTHORITY.—

(1) ACTIONS CONTRACTOR MAY BE ORDERED TO

TAKE.—If the head of an executive agency de-

termines that a contractor has subjected an

individual to a reprisal prohibited by sub-
section (b), the head of the executive agency
may take one or more of the following actions:

(A) ABATEMENT.—Order the contractor to
take affirmative action to abate the re-
prisal.

(B) REINSTATEMENT.—Order the contractor
to reinstate the individual to the position
that the individual held before the reprisal,
together with the compensation (including
back pay), employment benefits, and other
terms and conditions of employment that
would apply to the individual in that posi-
tion if the reprisal had not been taken.

(C) PAYMENT.—Order the contractor to pay
the complainant an amount equal to the ag-



§4706

gregate amount of all costs and expenses (in-
cluding attorneys’ fees and expert witnesses’
fees) that the complainant reasonably in-
curred for, or in connection with, bringing
the complaint regarding the reprisal, as de-
termined by the head of the executive agen-
cy.

(2) ENFORCEMENT ORDER.—When a contractor
fails to comply with an order issued under
paragraph (1), the head of the executive agen-
cy shall file an action for enforcement of the
order in the United States district court for a
district in which the reprisal was found to
have occurred. In an action brought under this
paragraph, the court may grant appropriate
relief, including injunctive relief and compen-
satory and exemplary damages.

(3) REVIEW OF ENFORCEMENT ORDER.—A per-
son adversely affected or aggrieved by an
order issued under paragraph (1) may obtain
review of the order’s conformance with this
subsection, and regulations issued to carry out
this section, in the United States court of ap-
peals for a circuit in which the reprisal is al-
leged in the order to have occurred. A petition
seeking review must be filed no more than 60
days after the head of the agency issues the
order. Review shall conform to chapter 7 of
title 5.

(e) SCOPE OF SECTION.—This section does not—
(1) authorize the discharge of, demotion of,
or discrimination against an employee for a
disclosure other than a disclosure protected by
subsection (b); or
(2) modify or derogate from a right or rem-
edy otherwise available to the employee.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3796.)

HISTORICAL AND REVISION NOTES

};sgg;z Source (U.S. Code) Source (Statutes at Large)

4705(2) ........ 41:265(e). June 30, 1949, ch. 288, title
II1, §315, as added Pub. L.
103-355, title VI, §6006,
Oct. 13, 1994, 108 Stat. 3365;
Pub. L. 104106, title
XLIII, §4321(e)(8), Feb. 10,
1996, 110 Stat. 675.

4705(D) ........ 41:265(a).

4705(¢c) .. | 41:265(b).

4705(d) 41:265(c).

4705(e) 41:265(d).

In subsection (d)(2), the word ‘‘contractor’” is sub-
stituted for ‘‘person” for clarity and for consistency
with subsection (d)(1).

REFERENCES IN TEXT
The Inspector General Act of 1978, referred to in sub-
sec. (a)(3), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101,

which is set out in the Appendix to Title 5, Government
Organization and Employees.

§4706. Examination of facilities and records of
contractor

(a) DEFINITION.—In this section, the term
“‘records” includes books, documents, account-
ing procedures and practices, and other data, re-
gardless of type and regardless of whether the
items are in written form, in the form of com-
puter data, or in any other form.

(b) AGENCY AUTHORITY.—

(1) INSPECTION OF PLANT AND AUDIT OF

RECORDS.—The head of an executive agency,
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acting through an authorized representative,
may inspect the plant and audit the records
of—

(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials,
labor-hour, or price-redeterminable con-
tract, or any combination of those con-
tracts, the executive agency makes under
this division; and

(B) a subcontractor performing a cost-re-
imbursement, incentive, time-and-materials,
labor-hour, or price-redeterminable sub-
contract, or any combination of those sub-
contracts, under a contract referred to in
subparagraph (A).

(2) EXAMINATION OF RECORDS.—The head of
an executive agency, acting through an au-
thorized representative, may, for the purpose
of evaluating the accuracy, completeness, and
currency of certified cost or pricing data re-
quired to be submitted pursuant to chapter 35
of this title with respect to a contract or sub-
contract, examine all records of the contrac-
tor or subcontractor related to—

(A) the proposal for the contract or sub-
contract;

(B) the discussions conducted on the pro-
posal;

(C) pricing of the contract or subcontract;
or

(D) performance of the contract or sub-
contract.

(c) SUBPOENA POWER.—

(1) AUTHORITY TO REQUIRE THE PRODUCTION OF
RECORDS.—The Inspector General of an execu-
tive agency appointed under section 3 or 8G of
the Inspector General Act of 1978 (6 U.S.C.
App.) or, on request of the head of an execu-
tive agency, the Director of the Defense Con-
tract Audit Agency (or any successor agency)
of the Department of Defense or the Inspector
General of the General Services Administra-
tion may require by subpoena the production
of records of a contractor, access to which is
provided for that executive agency by sub-
section (b).

(2) ENFORCEMENT OF SUBPOENA.—A subpoena
under paragraph (1), in the case of contumacy
or refusal to obey, is enforceable by order of
an appropriate United States district court.

(3) AUTHORITY NOT DELEGABLE.—The author-
ity provided by paragraph (1) may not be dele-
gated.

(4) REPORT.—In the year following a year in
which authority provided in paragraph (1) is
exercised for an executive agency, the head of
the executive agency shall submit to the Com-
mittee on Homeland Security and Govern-
mental Affairs of the Senate and the Commit-
tee on Oversight and Government Reform of
the House of Representatives a report on the
exercise of the authority during the preceding
year and the reasons why the authority was
exercised in any instance.

(d) AUTHORITY OF COMPTROLLER GENERAL.—

(1) IN GENERAL.—Except as provided in para-
graph (2), each contract awarded after using
procedures other than sealed bid procedures
shall provide that the Comptroller General
and representatives of the Comptroller Gen-
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eral may examine records of the contractor, or
any of its subcontractors, that directly per-
tain to, and involve transactions relating to,
the contract or subcontract and to interview
any current employee regarding the trans-
actions.

(2) EXCEPTION FOR FOREIGN CONTRACTOR OR
SUBCONTRACTOR.—Paragraph (1) does not apply
to a contract or subcontract with a foreign
contractor or foreign subcontractor if the ex-
ecutive agency concerned determines, with the
concurrence of the Comptroller General or the
designee of the Comptroller General, that ap-
plying paragraph (1) to the contract or sub-
contract would not be in the public interest.
The concurrence of the Comptroller General or
the designee is not required when—

(A) the contractor or subcontractor is—

(i) the government of a foreign country
or an agency of that government; or

(ii) precluded by the laws of the country
involved from making its records available
for examination; and

(B) the executive agency determines, after
taking into account the price and availabil-
ity of the property and services from United
States sources, that the public interest
would be best served by not applying para-
graph (1).

(3) ADDITIONAL RECORDS NOT REQUIRED.—
Paragraph (1) does not require a contractor or
subcontractor to create or maintain a record
that the contractor or subcontractor does not
maintain in the ordinary course of business or
pursuant to another law.

(e) LIMITATION ON AUDITS RELATING TO INDI-
RECT COSTS.—An executive agency may not per-
form an audit of indirect costs under a contract,
subcontract, or modification before or after en-
tering into the contract, subcontract, or modi-
fication when the contracting officer determines
that the objectives of the audit can reasonably
be met by accepting the results of an audit that
was conducted by another department or agency
of the Federal Government within one year pre-
ceding the date of the contracting officer’s de-
termination.

(f) EXPIRATION OF AUTHORITY.—The authority
of an executive agency under subsection (b) and
the authority of the Comptroller General under
subsection (d) shall expire 3 years after final
payment under the contract or subcontract.

(g) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section does not apply to the following con-
tracts:

(1) Contracts for utility services at rates not
exceeding those established to apply uni-
formly to the public, plus any applicable rea-
sonable connection charge.

(2) A contract or subcontract that is not
greater than the simplified acquisition thresh-
old.

(h) ELECTRONIC FORM ALLOWED.—This section
does not preclude a contractor from duplicating
or storing original records in electronic form.

(i) ORIGINAL RECORDS NOT REQUIRED.—AnN ex-
ecutive agency shall not require a contractor or
subcontractor to provide original records in an
audit carried out pursuant to this section if the
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contractor or subcontractor provides photo-
graphic or electronic images of the original
records and meets the following requirements:

1) PRESERVATION PROCEDURES ESTAB-
LISHED.—The contractor or subcontractor has
established procedures to ensure that the im-
aging process preserves the integrity, reliabil-
ity, and security of the original records.

(2) INDEXING SYSTEM MAINTAINED.—The con-
tractor or subcontractor maintains an effec-
tive indexing system to permit timely and
convenient access to the imaged records.

(3) ORIGINAL RECORDS RETAINED.—The con-
tractor or subcontractor retains the original
records for a minimum of one year after imag-
ing to permit periodic validation of the imag-
ing systems.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3797.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

4706(a) ........ 41:2544(@1). June 30, 1949, ch. 288, title
111, §304C(a)(1), (b), (g)-(),
as added Pub. L. 103-355,
title II, §2251(a), Oct. 13,
1994, 108 Stat. 3318, 3320.

4706(b)(1) ....

4706(b)(2) ....

41:254d(a)(1).
41:254d(a)(2). June 30, 1949, ch. 288, title
III, §304C(a)(2), as added
Pub. L. 103-355, title II,
§2251(a), Oct. 13, 1994, 108
Stat. 3318; Pub. L. 104-106,
title XLIII, §4321(e)(5),
Feb. 10, 1996, 110 Stat. 675.
4706(C) ........
4706(d) ........

41:254d(b).

41:254d(c). June 30, 1949, ch. 288, title
1III, §304C(c), as added Pub.
L. 103-355,  title 1II,
§2251(a), Oct. 13, 1994, 108
Stat. 3319; Pub. L. 110-417,
title VIII, §871(a), Oct. 14,
2008, 122 Stat.4555.

June 30, 1949, ch. 288, title
III, §304C(d), as added
Pub. L. 103-355, title II,
§2251(a), Oct. 13, 1994, 108
Stat. 3319; Pub. L. 104-201,
title VIII, §808(b), Sept.
23, 1996, 110 Stat. 2607.

4706(e) ........ 41:254d(d).

4706(f) ........
4706(8) ...

41:254d(e).

41:254d(f). June 30, 1949, ch. 288, title
III, §304C(f), as added and
amended Pub. L. 103-355,
title II, §2251(a), title IV,
§4103(d), Oct. 13, 1994, 108
Stat. 3320, 3341.

4706(h) .......

4706(1) ........

41:254d(g).
41:254d(h).

In subsection (c)(4), the words ‘‘Committee on Over-
sight and Government Reform’ are substituted for
“Committee on Government Operations’” on authority
of section 1(a)(6) of Public Law 104-14 (2 U.S.C. note
prec. 21), Rule X(1)(h) of the Rules of the House of Rep-
resentatives, adopted by House Resolution No. 5 (106th
Congress, January 6, 1999), and Rule X(1)(m) of the
Rules of the House of Representatives, adopted by
House Resolution No. 6 (110th Congress, January 5,
2007). The words ‘‘Committee on Homeland Security
and Governmental Affairs’ are substituted for ‘‘Com-
mittee on Governmental Affairs’” on authority of Sen-
ate Resolution No. 445 (108th Congress, October 9, 2004).

REFERENCES IN TEXT

The Inspector General Act of 1978, referred to in sub-
sec. (¢)(1), is Pub. L. 95-452, Oct. 12, 1978, 92 Stat. 1101,
which is set out in the Appendix to Title 5, Government
Organization and Employees.

§4707. Remission of liquidated damages

When a contract made on behalf of the Federal
Government by the head of a Federal agency, or
by an authorized officer of the agency, includes
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a provision for liquidated damages for delay, the
Secretary of the Treasury on recommendation
of the head of the agency may remit any part of
the damages as the Secretary of the Treasury
believes is just and equitable.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3799.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:256a. Sept. 5, 1950, ch. 849, §10(a),
64 Stat. 591; Pub. L.
104-316, title II, §202(uw),

Oct. 19, 1996, 110 Stat. 3845.

§4708. Payment of reimbursable indirect costs in
cost-type research and development con-
tracts with educational institutions

A cost-type research and development con-
tract (including a grant) with a university, col-
lege, or other educational institution may pro-
vide for payment of reimbursable indirect costs
on the basis of predetermined fixed-percentage
rates applied to the total of the reimbursable di-
rect costs incurred or to an element of the total
of the reimbursable direct costs incurred.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3799.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254a. Pub. L. 87-638, Sept. 5, 1962,

76 Stat. 437.

The words “‘On and after September 5, 1962’ are omit-
ted as obsolete.

§4709. Implementation of electronic commerce
capability

(a) ROLE OF HEAD OF EXECUTIVE AGENCY.—The
head of each executive agency shall implement
the electronic commerce capability required by
section 2301 of this title. In implementing the
capability, the head of an executive agency shall
consult with the Administrator.

(b) PROGRAM MANAGER.—The head of each ex-
ecutive agency shall designate a program man-
ager to implement the electronic commerce ca-
pability for the agency. The program manager
reports directly to an official at a level not
lower than the senior procurement executive
designated for the agency under section 1702(c)
of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3800.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:252c¢. June 30, 1949, ch. 288, title
III, §302C, as added Pub.
L. 103-355, title IX, §9003,
Oct. 13, 1994, 108 Stat. 3403;
Pub. L. 105-85, title VIII,
§850(f)(4)(A), Nov. 18, 1997,
111 Stat. 1850.

§4710. Limitations on tiering of subcontractors

(a) DEFINITION.—In this section, the term ‘‘ex-
ecutive agency’ has the same meaning given in
section 133 of this title.
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(b) REGULATIONS.—For executive agencies
other than the Department of Defense, the Fed-
eral Acquisition Regulation shall—

(1) require contractors to minimize the ex-
cessive use of subcontractors, or of tiers of
subcontractors, that add no or negligible
value; and

(2) ensure that neither a contractor nor a
subcontractor receives indirect costs or profit
on work performed by a lower-tier subcontrac-
tor to which the higher-tier contractor or sub-
contractor adds no or negligible value (but not
to limit charges for indirect costs and profit
based on the direct costs of managing lower-
tier subcontracts).

(c) COVERED CONTRACTS.—This section applies
to any cost-reimbursement type contract or
task or delivery order in an amount greater
than the simplified acquisition threshold (as de-
fined by section 134 of this title).

(d) RULE OF CONSTRUCTION.—Nothing in this
section shall be construed as limiting the ability
of the Department of Defense to implement
more restrictive limitations on the tiering of
subcontractors.

(e) APPLICABILITY.—The Department of De-
fense shall continue to be subject to guidance on
limitations on tiering of subcontractors issued
by the Department of Defense pursuant to sec-
tion 852 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (Public
Law 109-364, 10 U.S.C. 2324 note).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3800.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:254b note. Pub. L. 110417, [div. A],
title VIII, §866, Oct. 14,

2008, 122 Stat. 4551.

In subsection (b), the words ‘“Not later than one year
after the date of the enactment of this Act’” are omit-
ted because of section 6(f) of the bill. The word ‘‘shall”’
is substituted for the words ‘‘shall be amended’ to re-
flect the permanence of the provision.

§4711. Linking of award and incentive fees to ac-
quisition outcomes

(a) DEFINITION.—In this section, the term ‘‘ex-
ecutive agency’ has the same meaning given in
section 133 of this title.

(b) GUIDANCE FOR EXECUTIVE AGENCIES ON
LINKING OF AWARD AND INCENTIVE FEES TO AC-
QUISITION OUTCOMES.—The Federal Acquisition
Regulation shall provide executive agencies
other than the Department of Defense with in-
structions, including definitions, on the appro-
priate use of award and incentive fees in Federal
acquisition programs.

(c) ELEMENTS.—The regulations under sub-
section (b) shall—

(1) ensure that all new contracts using award
fees link the fees to acquisition outcomes
(which shall be defined in terms of program
cost, schedule, and performance);

(2) establish standards for identifying the
appropriate level of officials authorized to ap-
prove the use of award and incentive fees in
new contracts;

(3) provide guidance on the circumstances in
which contractor performance may be judged
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to be ‘‘excellent” or ‘‘superior’” and the per-
centage of the available award fee which con-
tractors should be paid for the performance;

(4) establish standards for determining the
percentage of the available award fee, if any,
which contractors should be paid for perform-
ance that is judged to be ‘“‘acceptable”, ‘“‘aver-
age’’, ‘“‘expected”’, ‘‘good”’, or ‘‘satisfactory’’;

(5) ensure that no award fee may be paid for
contractor performance that is judged to be
below satisfactory performance or perform-
ance that does not meet the basic require-
ments of the contract;

(6) provide specific direction on the circum-
stances, if any, in which it may be appropriate
to roll over award fees that are not earned in
one award fee period to a subsequent award fee
period or periods;

(7) ensure consistent use of guidelines and
definitions relating to award and incentive
fees across the Federal Government;

(8) ensure that each executive agency—

(A) collects relevant data on award and in-
centive fees paid to contractors; and

(B) has mechanisms in place to evaluate
the data on a regular basis;

(9) include performance measures to evalu-
ate the effectiveness of award and incentive
fees as a tool for improving contractor per-
formance and achieving desired program out-
comes; and

(10) provide mechanisms for sharing proven
incentive strategies for the acquisition of dif-
ferent types of products and services among
contracting and program management offi-
cials.

(d) GUIDANCE FOR DEPARTMENT OF DEFENSE.—
The Department of Defense shall continue to be
subject to guidance on award and incentive fees
issued by the Secretary of Defense pursuant to
section 814 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (Public
Law 109-364, 10 U.S.C. 2302 note).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3800.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:251 note. Pub. L. 110417, [div. A],
title VIII, §867, Oct. 14,

2008, 122 Stat. 4551.

In subsection (b), the words ‘“Not later than 1 year
after the date of the enactment of this Act” are omit-
ted because of section 6(f) of the bill. The words ‘‘shall
provide” are substituted for ‘‘shall be amended to pro-
vide” to reflect the permanence of the provision.

Subtitle II—Other Advertising and
Contract Provisions

Chapter Sec.
61. Advertising 6101
63. General Contract Provisions ........... 6301

65. Contracts for Materials, Supplies,
Articles, and Equipment Exceed-
ing $10,000

67. Service Contract Labor Standards

CHAPTER 61—ADVERTISING

6501
6701

Sec.
6101. Advertising requirement for Federal Govern-

ment purchases and sales.
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Sec.
6102. Exceptions from advertising requirement.
6103. Opening of bids.

§6101. Advertising requirement for Federal Gov-
ernment purchases and sales

(a) DEFINITIONS.—In this section—

(1) APPROPRIATION.—The term ‘‘appropria-
tion” includes amounts made available by leg-
islation under section 9104 of title 31.

(2) FEDERAL GOVERNMENT.—The term ‘‘Fed-
eral Government’ includes the government of
the District of Columbia.

(b) PURCHASES.—

(1) IN GENERAL.—Unless otherwise provided
in the appropriation concerned or other law,
purchases and contracts for supplies or serv-
ices for the Federal Government may be made
or entered into only after advertising for pro-
posals for a sufficient time.

(2) LIMITATIONS ON APPLICABILITY.—Para-
graph (1) does not apply when—

(A) the amount involved in any one case
does not exceed $25,000;

(B) public exigencies require the imme-
diate delivery of articles or performance of
services;

(C) only one source of supply is available
and the Federal Government purchasing or
contracting officer so certifies; or

(D) services are required to be performed
by a contractor in person and are—

(i) of a technical and professional nature;
or

(ii) under Federal Government super-
vision and paid for on a time basis.

(c) SALES.—Except when otherwise authorized
by law or when the reasonable value involved in
any one case does not exceed $500, sales and con-
tracts of sale by the Federal Government are
governed by the requirements of this section for
advertising.

(d) APPLICATION TO WHOLLY OWNED GOVERN-
MENT CORPORATIONS.—For wholly owned Govern-
ment corporations, this section applies only to
administrative transactions.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3801.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
6101(a) ........ 41:5a. Aug. 2, 1946, ch. 744, §18, 60

Stat. 811.

R.S. §3709; Aug. 2, 1946, ch.
744, §9(a), (c), 60 Stat. 809;
June 30, 1949, ch. 288, title
VI, §602(f), formerly title
V, §502(e), 63 Stat. 403, re-
numbered title VI, §602(f),
Sept. 5, 1950, ch. 849,
§§6(a), (b), 8(c), 64 Stat.
583, 591; Pub. L. 85-800, §7,
Aug. 28, 1958, 72 Stat. 967;
Pub. L. 93-356, §1, July 25,
1974, 88 Stat. 390; Pub. L.
98-191, §9(b), Dec. 1, 1983,
97 Stat. 1332.

6101(b)—-(d) .. | 41:5.

In subsection (a), before paragraph (1), the words ‘“‘In
this section” are substituted for ‘‘as used in this Act”
as the probable intent of Congress. Section 9(a) of the
Act of August 2, 1946 (ch. 744, 60 Stat. 809) restated 41:5
generally and section 9(c) of the Act, an independent
provision, was editorially added as the last paragraph
of 41:5. The definitions which apply to ‘‘as used in this
Act” are probably intended to apply also to 41:5 as re-
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